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Appeal from the Municipal Court of Appeals 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

i 

Jurisdiction is based upon Rule 1 and 2 of this Court 
governing review of cases from the Municipal Court of 
Appeals for the District of Columbia, and an order of this 
Court dated November 28, 1945, granting this appeal. 
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STATEMENT OF CASE 

On January 24, 1943, the Appellee, a real estate broker 
in the District of Columbia obtained from the Appellants 
a 30 day exclusive agency for the sale of certain property 
of Appellants for the sum of $19,500.00. This exclusive 
agency or listing was in writing and expired February 
24, 1943. No other written agreement of employment 
was in force at the time the sales contract w T as signed. 

On April IS, 1943, Appellee submitted an offer from 
Herman J. Kossow’ for the purchase of said property: 
and Appellants signed a sales contract that had previously 
been signed by purchaser with a selling price and terms 
of sale stated therein. The sale failed to be completed 
and Appellee resorted to litigation to collect commission on 
the sales contract. This case was heard before Judge 
McMahon, July 9,1943 and resulted in favor of Appellants. 
After the case had been taken under advisement, the de¬ 
cision was rendered by Judge McMahon of trial Court 
January 11, 1944. February 10th, 1944 Pltfs. motion for 
new trial was heard and taken under advisement and 
overruled March 21, 1944; March 27th, 1944, Motion for 
Appeal by Plfts.; Sept. 28, 1944, judgment reversed with 
instruction to grant a new trial: April 5-11, 1945 case 
heard in trial Court before Judge Quinn; May 7th, 1945 
trial court finding for Plft. in the sum of $847.50; May 
24, 1945 motion for new’ trial overruled; May 28, 1945, 
motion for Appeal filed; Oct. 17th, 1945 Judgment of 
trial court affirmed; Oct. 27, 1945, Allowance for Appeal 
filed; Allowance for Appeal granted Nov. 28, 1945. 

On April 18, 1943, Appellee submitted an offer in trip¬ 
licate from purchaser for $16,950.00, terms $3,500 cash, 
purchaser “to place” an $11,000.00 first trust, balance to 
be secured by a second trust for $2450.00 payable $48.00 
per month. At that time the property w’as subject to a deed 


of trust for $9,500.00, upon which there was a balance ag¬ 
gregating $6100.00 payable monthly at the rate 
The cost of prepaying this trust was approximately $/00.UU 
to $800 00 After some discussion, defendants agreed to ac¬ 
cept the offer, providing they were assured that they would 
not be required to bear any expense in obtaining a release 
of this trust. They required a provision to this effect, 
which plaintiff wrote on the back of the offer, as follower 

“It is understood that the sellers are not to pay aijy 
bonus—or penalty to pay off ban—on the ex , lstl ”f 
first deed of trust to The Evening Star—<or holder 6f 
the said deed of trust. This the 18th day of Apnl 1943 

F. A. Tweed Co. 

(s) F. A. Tweed” 

Thereupon defendants signed the form of contract a>> 
thus modified. 


After having secured the appellants’ signatures Appel¬ 
lee, through one of his representatives, called on the 
prospective purchaser and obtained his consent to add ito 
the proposed agreement, above the signatures of the pur¬ 
chaser and Appellants, the following language: j 

“4/19/43 Purchaser agrees to pay not over $43.00 
bonus to pay off existing first trust. H. *J. K. 

This modification of the proposed agreement was not 
submitted to, or approved by the Appellants. (Appdx. 30) 

I 

The endorsement on the back of the proposed agreement 
made at the instance of Appellants, was not placed on the 
proposed purchaser's copy and was never approved in 
wr iting by him. Appellee claimed he consented verbdlly 
to the modification. The purchaser denied this, indicating 
his belief that the endorsement had nothing to do with the 
matter. (Appdx. 20) [ 

Sundry efforts were made to complete the sale. These 
failed, however, because the existing first trust was hot 
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released (Appdx. 12), thereby making it impossible to 
place a new first trust for $11,000.00 the pur¬ 

chaser claimed that the obligation to obtain such release 
rested on the sellers, whereas the Appellants did not know 
whose obligation it was to obtain that release of the trust. 
(Appdx. 25) Each had what purported to be a copy of the 
contract, but the provisions in each copy of the contract 
differed. (Pltff’s exhibit 1 of former trial differs with 1 

and 2 of this trial) 

When the plaintiff brought this suit and alleged that 
Appellants owed him a commission 4 'under a contract dated 
April IS, 1943”, Appellants denied such allegation. On 
the contrary, they said, “There were negotiations looking 
toward the making of a contract which resulted in the 
signing and delivery of a paper writing, photostat copy 
of which is on file. The purchaser failed to comply with 
the terms and provisions of said paper writing, although 
these Appellants tendered themselves ready, able and 
willing so to do, and by reason of the purchaser’s said 
default, these Appellants were and are discharged from 
the purported obligations thereof, if any.” The copy re¬ 
ferred to is a photostat of the form modified by the en¬ 
dorsement relieving Appellants of the cost of refinancing. 
(Pltffs. Ex. 1) 

As the sale was not consummated under these condi¬ 
tions Appellee had no right to commission. 

The contract in part states purchaser is to place a first 
deed of trust secured on the premises of $11,000.00. Other 
than this the facts pertaining to the contract are set forth 
in both decisions of the Municipal Court of Appeals, one 
in supra and the other in Appendix and also in the approv¬ 
ed statement of Judge Quinn of the trial Court m Appen¬ 
dix; and with the contract also on file in the Fnited States 
Court of Appeals together with the transcription of record 
should it be deemed necessary to refer to exact words as 

used therein. 


STATUTE INVOLVED 


Act of Aug. 25, 1937, (45 Stat. 1408) €760 IJSC Vol. 50, 
p. 793. 


THE ASSIGNMENT OF ERRORS 

1 The Court erred in not ruling and determining thsjt 
there was no contract of employment on which Appellee 
had a basis for his commission and that acting as age 
for Appellants was in conflict with and contrary to Act 
Aug. 25,1937, €760 (Stat. 45-140S, I SC. p <93, Sub. (- )• 

The Court erred in not ruling and determining that 
the purchaser was unable to comply with the suggested 
substitute offer of financing, and that there was no verba 
or written agreement binding him to complete the sale pn 

such a plan. 

3 The Court erred in not ruling that the conditional con¬ 
tract required a fulfillment of that condition m its entirety 
before a sale could be consummated. 

4 The Court erred in not ruling that the mis-conduct|of 

\ppellee together with his negligence and unskillfulness 
was to blame for the sale not being completed. j 

5 The Court erred in not ruling and determining that 

full tender had never been made by purchaser and in not 
ruling that a tender was required. j 

fl. The Court erred in not ruling and determining that 
there never was a valid or binding contract. 

7 The Court erred in not ruling and determining that 
Appellee acting antagonistically towards Appellants and 
tberebv voided the contract. 
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8. The Court erred in ruling that Appellee was entitled to 
full commission when the sale was not completed, but that 
he would not be entitled to the same commission if the 

sale was completed-If Appellant could charge the bonus 

payment in the event of a completed sale it should also 
apply to the same sale when not completed. 

9.. The Court erred in not ruling and determining that 
Appellee had abandoned the sale. 

10. The Court erred in not ruling and determining that 
the terms of a written contract cannot be changed in any 
essential particular without the written consent of both 
parties. 

11. In other respects apparent to the record. 

12. In rendering decision against these Appellants. 


SUMMARY OF ARGUMENT 

1. It "was error to hold Appellee had a contract of employ¬ 
ment when the sales contract was signed. In former opin¬ 
ion (supra p. 9 and p. 16) in last opinion (Appdx. 32) 

2. It was error not to hold there was a conditional con¬ 
tract requiring fulfillment of that condition. In former 
opinion (supra, 13 it said:—“The notation was no more 
than a letter.”) The contract was not an impossible con¬ 
tract that could not be consummated as stipulated therein. 

3. It was error not to hold Appellee was negligent and 
his 1 misconduct and unskillfulness was the contributing 
cause for sale not being completed. Tn last opinion (Appdx. 
34) 

4. It was error not to hold Appellee by placing the 
$11,000.00 in the contract was acting for both purchaser 
and Appellants; and in not holding purchaser could have 
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been considered unable to buy on the substitute plan of 
Appellee. 


5. It was error to hold withdrawal of deed was an indica¬ 
tion Appellants refused to complete the sale when one of 
Appellants had deed with him at the last settlement meet¬ 
ing. In last opinion. (Appdx. 34) 


6. It was error to hold “offer' and “tender" as identical 
terms in law. In former opinion “tender”; (supra 13) in 
last opinion. (Appdx. 33) also “tendered arrangement” 
as used in last opinion, (Appdx. 33) wrhen only an oral 
expression w*as made by Appellee and not b} purchasejr. 


7. Either purchaser did not want property of Appellants 
or contract was unenforceable. 

8. It was error not to hold that Appellee had said proper¬ 
ty was w’orth $19,500.00 and then brought a contract fj)r 
$16,950.00. 

9. It was error not to hold that remark Appellants were 
credited of saying: “You bring me your best offer and I 
will be glad to accept that offer.” A blanket-clause like 
that together with a listing price most likely not given 
Appellee during War conditions. 

10. It was error not to hold that there was “no valid or 
binding contract.” 


11. It w*as error to hold Appellants acted capriciously. 
In last opinion (Appdx. 33) when they attended two set¬ 
tlement meetings and had a number of boxes packed ready 
to move. 

12. It was error to hold that amendment with additional 
testimony added nothing in favor of Appellants. (Appdx. 
34) 

13. It was error to hold that Appellants could have ad¬ 
vised Appellee they wmuld not attend last settlement meet¬ 
ing if Appellants had no intention of completing the sal^. 


i 
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14. It was error not to hold that should sale have been 
consummated as stipulated in the contract, Appellee would 
have lost money, but with sale being completed Appellee 
was entitled to full commission. In opinion of former 
trial. (Supra 13) 

15. It was error not to hold that Appellee abandoned sale 
and decided on litigation for profit from sales contract. 


ARGUMENT 

The^length of the argument in this case seems out of 
proportion to the usual amount set forth in this class of 
cases; but the Appellants in this case are confronted with 
so many infractions of the law governing real estate brok¬ 
ers acting in a fiduciary capacity in their relations with 
property owners that it is deemed necessary to follow 
through the ramification of real estate brokers’ obligations 
in its intricate relationship with property owners. 

In the last opinion of the Municipal Court of Appeals 
it states as follows: 

“The evidence in the first trial was set out in some de¬ 
tail in the opinion we delivered on the prior Appeal." 
(Appdx. 31) Then again in (Appdx. 34) it states as fol¬ 
lows: 

“Studying the evidence at the second trial we find 
it w’as substantially the same as that when the case 
was tried before.” 

Under these conditions it has been decided to place in 
supra the former decision so as to explain more in detail 
its meaning as regards this case. 
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THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 192 

I 

Fred A. Tweed, trading as F. A. Tweed Company, 

APPELLANT, 

V. | 

Leon Buckner and Jane V. Buckner, appellees. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

! 

(Argued July 10, 1944 Decided September 28, 1944) 

Arthur J. Hilland for appellant. 

Louis M. Denit , with whom A . Leckie Cox and Branden¬ 
burg & Brandenburg were on the brief, for appellees. 

Before Richardson, Chief Judge, and Cayton, Associate 
Judge. 1 

RICHARDSON, Chief Judge: Suit was brought by Ap¬ 
pellant Tweed, a real estate broker, claiming a commission 
for services in procuring a purchaser for appellees’ prop¬ 
erty. Trial was by the court which made a general finding 
for defendant. Judgment was entered pursuant theijeto 
and this appeal resulted. 

Confining ourselves to the facts which are undisputed, the 
following appears: 

Appellees employed Tweed to find a purchaser for Cer¬ 
tain residential property, owned and occupied by th|em. 
After showing the property to prospective purchases, 
Tweed submitted a proposed contract executed by a Dr. 
__ 

i Two judges of this court constitute a quorum. Act of April 1, 1942, 
Code 1940, 11-771. 
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Kossow. The price therein stated was $16,950, which was 
to be paid as follows: $3,500 in cash, the purchaser to place 
a first trust of $11,000 and to give vendors a second trust 
of $2,450. The property was then subject to a deed of trust 
originally for $9,500, of which the unpaid balance of $6,100 
matured in installments over a period of years. This trust, 
it was conceded, was to be paid from the proceeds of the 
new first trust, after which the remaining proceeds would 
be paid to appellees. 

Dr. Kossow’s proposal to purchase was on tlie usual 
printed form of real estate sales contract, signed by him. 
with blank lines for the signatures of the vendors. It was 
signed by the latter. At the time of their signing the fol¬ 
lowing endorsement was written and signed by Tweed on 
the reverse blank side of one copy of the contract: 

“It is understood that the sellers are not to pay any 
Bonus—or penalty to pay off loan—on the existing 
first deed of trust to the Evening Star—or holder of 
the said deed of trust.” 

This writing did not appear on the duplicate original of the 
contract signed by appellees and delivered by Tweed to 
Kossow. 

Immediately thereafter Tweed notified Kossow of the ap¬ 
proval of the contract, stating to him that it might be neces¬ 
sary to pay a bonus for the release of the existing mort¬ 
gage; and Kossow agreed to contribute a maximum of $43 
for this purpose. This mortgage had been placed by the 
B. F. Saul Company and the secured notes were held by 
the Evening Star Newspaper Company. 

Tweed conferred with Saul Company and with an official 
of the Evening Star Company and found that they were 
unwilling to accept pre-payment of their mortgage but of¬ 
fered to increase the loan to $9,500. Kossow agreed to ac¬ 
cept this loan and to pay in cash the $1,500 difference be¬ 
tween the amount and $11,000. 



The parties met at the title company on May 6, 1943, fj>r 
the purpose of closing the sale. Kossow was then prepared 
and offered to execute the necessary papers, to make the 
$3,500 cash payment required by the contract, and to pay 
the $1,500. The vendors refused to complete the sale on 
the ground that the contract required that the first trust 
be $11,000 and not $9,500. The deed to Kossow was, how¬ 
ever, executed and deposited with the title company with 
a letter of instructions prepared by vendors’ counsel who 
had been present throughout the discussion. Me quqte 

therefrom: 

“* * * This deed is not to be recorded unless and 
until the terms of the contract of sale dated April 18, 
1943 are strictlv complied with by the purchasers, ue., 
that thev place a first lien deed of trust on the propei^y 
of $11,000; a $3500 cash payment; the balance secured 
by a deferred purchase money trust; 

It was agreed that the parties would meet at the title 
companv to settle the matter on May 18th. On May 12 Ap¬ 
pellee Leon Buckner called at the title company and with¬ 
drew the deed and letter of instruction. 

When the parties met at the title company on May 18th. 
the vendors again insisted that the purchaser must secure a 
release of the existing mortgage without cost to them and 
place a new mortgage of $11,000. They refused to proceed 
with the settlement. 

There was uncontradicted testimony that appellee Lfon 
Buckner stated to Tweed, shortly after the contract had 
been signed, that he did not intend to complete the shle. 
There was also testimony that Leon Buckner had sought 
out an official of the Saul Company and of the Evening 
Star Companv and requested them not to increase the ex¬ 
isting loan. This he denied. He stated, however, thaf he 
had conferred with an official of the Saul Company and jvas 
sent bv him to Mr. Kauffman of the Evening Star Com¬ 
pany: that his object was to ascertain whether or not they 
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would increase the loan. However, he quotes Mr Kauff 
man as saying he would not “play any favorites” end1 

SelfvoVL 6 } n dTAT W T rUPtly "' ith the stateme nt •'I 

mZUSZiS*; Tweed ’ 1 am not d by 

th ^f Ia ^ ** WeP sett led in this jurisdiction, as elsewhere 

real estate' he & ‘a daim commissions on the sale of 

ate he must produce a purchaser readv able and 

yulhng to purchase upon the vendor’s terms.’' As stated 

m Heunch v. Sullivan, 52 App. D. C. 95, 281 F. 599: 

titlld te r ettled law that 8 broker, before he is en 
chaser 

identical terms authorized bv his nrineinel P T * - h 

awBss 

dp P< ;^ 0 ™ ance of the broker’s undertaking mav be evi- 
to SZr agreement of sale, by the submission 

readv and willies” l Production of a Purchaser “able, 

6 ' d Wllhng t0 Purchase upon the authorized terms. 

agreement “nritltenTh^ 6 ; 5 *“* there W8S no com P leted 
Jf eement, entitling the broker to his commission in tw 

the proposed contract signed by Kossow was accepted cln 

jrsx'sr.*' ~ di, “ w "»- e-tss 

signed bv him th t Iw paper . by the a S ent Tweed and 

counteroffer rio 1- W3S ™ ,egal contemplation a 
counter-offer requiring Kossow’s unqualified accent a m-e 

nd that such condition was not satisfied bv bis agreement 

to contrib ute $43 to the release of the existing mortgage 

U D VS 2 APP. D. C. 279- 

Cir., 287 F. 117? Van WinZl*' I? F ‘ 2d 377 ^ Bur ^ v. Lockhart 8 
Parker v. Stubbs, 139 Ga. 46,^76 S. £” 571 . 137 Ga ‘ 43, 72 S * E - *24; 
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There is considerable doubt whether placing this en¬ 
dorsement on the back of one copy of the paper, without 
reference to it in the signed contract, made it a part of the 
contract between vendors and purchaser. It was not on 
the copy which the agent delivered to Kossow, and, there¬ 
fore, was not notice to him and afforded him no more 
protection than had it been written by Tweed in a letter 
to the vendors or in some other separate paper. Neverthe¬ 
less, it would be binding upon the agent, either as a limita¬ 
tion of his authority to deliver the signed contracts or as 
an independent promise creating a personal liability, ajid 
would defeat his claim for commissions or authorize an fac¬ 
tion against him for indemnity had the sale failed because 
of his non-compliance, or had it been completed at the \ 4n- 
dor’s expense. 

In our view of the case, however, the right to a commis¬ 
sion does not depend solely upon the existence of an en¬ 
forceable contract between vendors and purchaser. 3 The 
document, whether complete, or invalid for want of Ac¬ 
ceptance of a condition, furnished a definite statement of 
the terms upon which the owners would sell to Kossow. 
The letter of May 6, in part quoted above, expressly con¬ 
firmed those terms. Was the tender of performance |on 
May 6th a sufficient compliance therewith? Tf so, the ven¬ 
dors being put to no expense in connection with the exist¬ 
ing mortgage, appellant was entitled to his commission for 
having produced a purchaser who was then ready, able and 
willing to buy upon vendors’ terms. 4 

The sole ground upon which appellees then refusedj to 
proceed with the settlement was that the new deed of trust 
was for the sum of $9,500 and not for $11,000 as stipulated 
in the agreement. It was not contended that the tendered 
performance varied from the contract in other particulars. 

_ 

39 C. J., “Brokers”, Sec. 93, p. 609; Holden v. Starks, 159 Mass. 503, 

34 N. E. 1069. 


14 


If we analyze their contention we find no resulting diminu¬ 
tion in the amount of cash they were to receive in the set¬ 
tlement. Upon their theory they were entitled to receive 
the difference between $6,1*00 and the $11,000 proceeds of 
the new trust, or $4,900. In the proposed settlement they 
would have received the difference between the $6,100 and 
the $9,500 trust, or $3,400 plus the $1,500 additional cash 
deposited by the purchaser, a total of $4,900; the $3,500 
cash payment was unaffected. The $2,450 second trust note 
would have been subordinate to a lien of $9,500 instead 
of one of $11,000. 

The question we have to decide is whether this repre¬ 
sented such a variance of terms as released appellees from 
liability to the broker. 

It will be noted that the contract which fixed the terms 
of sale contained no limitation in respect of the new first 
trust except that it was to be placed in the amount of 
$11,000. It might be payable “ on or before ” and the pur¬ 
chaser could have reduced it to $9,500 by payment of $1,500 
to the holder the day it was given. In construing the con¬ 
tract it is the duty of the court to determine the intent of 
the parties in the light of the surrounding circumstances 
and to read the words used to express that intent. 5 Here we 
think the intent reasonably deducible from the fixing of a 
specific amount of a first trust which the purchaser was to 
secure on the property was to aid him in financing its 

4 Fiske v. Soule, 87 Cal. 313, 25 P. 430, the vendor refused to accept 
the proposed contract because it provided for release of the purchaser 
upon forfeiture of the deposit. The purchaser thereupon tendered pay¬ 
ment of the purchase price in cash. This, it was held in an action by 
the agent for commissions, eliminated the defense that the contract 
as submitted was rejected by the vendor. 

5 Ryan v. Ohmer, 2 Cir., 244 F. 31, from which we quote: 

“* * * It will also be admitted that the intent of the parties, as ex¬ 
pressed in the writing they have signed, must govern the court in 
determining the rights of the parties as derived therefrom. Indeed, 
the nile is that greater regard is to be had to the clear intent of the 
parties than to any particular words they may have used in the ex¬ 
pression of their intent. Canal Co. v. Hill, 15 Wall. 94; Hoffman v. 
Aetna Fire Ins. Co., 32 N. Y. 405, 88 Am. Dec. 337. * * *” 


purchase and was to create a limitation on that amouujt. 
The only concern of the vendors was in seeing that their 
loan of $6,100 was discharged and in fixing the maximum 
amount of the lien taking precedence over their secorid 
trust. The situation is not unlike that presented in Mor¬ 
rison v. Mioton, 163 La. 1065, 113 So. 456. There the pur¬ 
chase price was to be paid in cash. The contract provided 
that the purchaser would apply for and procure a loan on 
the property in a certain amount. This he did not do. He 
was able to finance without the loan. The vendors refuspd 
to settle, claiming that in failing to apply for and secure 
the loan he had not complied with the terms of the con¬ 
tract. It was held that the provision was for the benefit 
of the purchaser: that it was a privilege he might forego, 
and his failure was not a defense to his suit on the contract. 

While the statement that the agent must find a purchaser 
on the “identical’ ’terms authorized, quoted from Heurich 
v. Sullivan, supra , and repeated in Battle v. Price, supra , 
is very broad and far reaching, we do not regard it as Ap¬ 
plicable to the present situation. It was a paraphrase of 
similar statements to be found in opinions in case> frbm 
manv jurisdictions. 8 The court was careful to point out 
wherein the deviation from the authority granted the brok¬ 
er resulted in detriment to the vendor. And in the caf?es 
which the court cited as authority, as well as other cases 
expressing the same views, the courts have uniforihly 
indicated a particular detriment to the vendor resulting 
from the variance from the authorized terms. 7 


6 See cases cited, footnote 2. 

• “Identical terms”, as used in that opinion, may well be 
was a similar expression m Kessler v. Eldred, 206 U. S. 285. in isoivng 
v Buckle Inmb^r Co., D. C. S. D. Ohio, 33 F. 2d 347 it was said: 

'... . / t h e wor a ‘identical,’ in its application to the changes and al- 
terations, must be construed in a not too restricted manner. Its pro¬ 
per construction might be expressed in the phrase without material 
Substantial change. In its application to this case, the question o 
solution will be whether the changes or series of changes may be 
found to be substantial as distinguished from nonessential, and 
whether such are material * * 
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Where no detriment to the vendor may result, it has been 
held that a variance may be so inconsequential that the re¬ 
fusal of the vendor to complete the sale is capricious and 
can not deprive the agent of his commission. 8 Especially 
should this be so when the vendors, as here, were plainly 
actuated by a determination not to complete the sale and 
assigned no reason for refusing to close the transaction 
other than their decision to stand upon the letter of the 
contract. 

In Parker v. Stubbs, supra, (footnote 2) the contract sub¬ 
mitted to the owner provided for interest to begin on Jan¬ 
uary 1, instead of the date of closing. In denying a recov¬ 
ery the court characterized the offer as one “differing in 
substantial particulars” from the authorized terms. Under 
similar circumstances, in Hiker v. Post, 110 N. Y. S. 79, 
tender was made of the difference in interest. “But” the 
court said “the defendant declared that this was a tech¬ 
nicality which would make it unnecessary to close the deal, 
and declared the property out of the market. • * * There 
is no doubt of the employment; no doubt that the plaintiff 
produced a purchaser wdio was ready, willing, and able to 
comply with the defendant’s terms; and to permit the lat¬ 
ter to avoid her obligations upon a mere quibble would be 
to pervert the ends of justice, rather than promote them.” 

In the light of the surrounding circumstances the provis¬ 
ion for a first trust of $11,000 was intended as a limitation 
on the amount the purchaser might borrow on the property 
to finance its purchase, a privilege he might waive or exer¬ 
cise within the prescribed limitation. And here there w*as 
no possible detriment to the vendors resulting from the 
claimed variance between the tendered settlement and the 
contract as they construed it, any such variance w T as trivial 


h Burtce v. Lockhart, supra , (footnote 2); Ransom & Randolph Co. v. 
Pinches, 2 Cir., 234 F. 847; Mims v. Reid, 4 Cir., 286 F. 900; Spears 
^ Carier (Kansas City Court of Appeals) 24 S. W. 2d 717. See also 
9 C. J ., Brokers”, Sec. 103, p. 626; 12 C. J. S., “Brokers”, Sec. 86, p. 
19o 
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and inconsequential to them, and the -W to complete 
the sale was without legal justification. Cnde^ the 

cumstances, in holding as we do, we are ^ 
rpmiirernent of good faith on the part of a real estate brok 
r whfch t Heurich v. Sullivan, supra, was in apt words 
made a prerequisite to his recovery of compensation 
follows that the judgment must be reversed and a neu 

ordered. Reversed. 


1. No Authorization of Employment 

\DDellants gave written authorization of empioyjnent 

si' ’.inch 

l,™.- .wife. ~ ” ,h r;s 

»« ■ “>*;»» 

to pav a commission. And Appellee x i ° 

Inch a manner contrary- to the Code governing or regulat- 
ing the actions of brokers. 

In Act of Aug. 25, 1937, C760 (Stat. 45-1408) CSC Vol. 
50, page 793, (Sub. N.) j 

The Code of the District of Columbia passed for the 
pZ.L of property ..per. of » pr»« 

among other things that an agent or broker sha,L no 
nlace a sign on anv property offering it for sale or ren or 
Bering it for sale or rent without the written consent of 

the owner or his authorized agent. 

The Appellee is seeking to collect commission for a ge 
that was never completed. He did not have any v. ntten 
authority- to offer the property for sale and therefore no 
authorization to make a purported sales contract y v. nc 
he secured a signed purported contract from purchaser for 
a price of $16,950.00. (Appdx. 4) when the listing pn e 
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was $19,500.00 (Appdx. 139) and this authorization had 
expired. In what resemblance is this $16,950.00 to the 
listing price $19,500.00. Under these circumstances Ap¬ 
pellee should not be permitted to collect a commission on 
account of inducing Appellants to sign this purported con¬ 
tract by explaining future market conditions contrary to 
the facts. (Appdx. 2S; R142) and not reading the contract 
correctly on purpose to keep such terms a secret (Appdx. 
22) and thus securing Appellants’ signatures to the con¬ 
tract by using these mis-statements. (Appdx. 22, 28) 

Appellee should not be permitted to collect commission 
on the ground that he had a purchaser ready, willing and 
able to purchase when there was a conditional contract 
(Appdx. 10) obligating Appellee to fulfill as to payment 
of a bonus or interest to maturity to obtain release of the 
then existing trust. (Appdx. 11) 

Appellee in order to avoid paying this bonus that he had 
obligated himself to pay (Appdx. 8) suggested a substitute 
plan of financing but this plan was not approved by pur¬ 
chaser (Appdx. 16, 21, 23, 26) as purchaser had a 
different plan of his own. (Appdx. 14, 16, 21, 23) But 
notwithstanding this subterfuge there was no contract of 
employment at the time the purported sales contract was 
submitted to Appellants that had already been signed by 
purchaser with the amount $16,950.00, written therein with¬ 
out any previous consent of Appellants to submit such a 
price for the property. (Appdx. 13) 

The Municipal Court of Appeals took no cognizance of 
this Code governing the actions of real estate brokers, 
thus ignoring it completely as though it never existed. 

In American Jur. p. 1019 it states as follows: 

“However in a number of jurisdictions it is held that 
a real-estate broker or agent must be authorized in 
writing by the owner of the property in order to make 
a valid contract of sale thereof binding on the latter 
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either because of an express provision m the statute 
of frauds or because of the construction placed ther - 

on. 

In support of the above is cited as foUows 
t,. New South Coal Co. 135 Ala. 630,34 Sa 31, 62 LEA ool 

95 Am. St. Eep. 49; Thomas v. Roger, 108 Mln "‘ „’ , 

N. W. 630, 135 Am St Eep 421; Frahm v. Metcalf, to Npb. 

241. 106 N. W. 227,13 Ann Cas. 312 and others. 

No. 34, Generally Yol. 3, Amer Jur. p. 1006 stated'as 
follows: 

The duration of a broker’s agency may be toed by 
the agreement with his principals and where a deflate 
period of time is thus agreed upon his authority ceas¬ 
es with the expiration thereof. 

In support of above is cited as follows -.—Clark v. earn¬ 
ing 77 Gen. 644, Am St. Eep. 72; Slothcom v. Simpson 
Lumber Co., 67 Or. 516, 135 P 889 136 P m Ann. Cas. 
1915 C 339; Sorenson v. Smith, 65 Or. /S, 12S F 10 , 

753, 131 F 1022, 51 LB A (NS) 612 and others. | 

MacChesney, “Principle of Beal Estate Brokerage 
year 1939, No. 9: | 

“If there has been a time limit set, the expiration 
of the time brings the agency to a close.” | 

Laws placed on the Statute books are surely entitled 
to some recognition, especially when so recently enacted; 
if the Code does not apply in this instance there shiou 
have been some statement to that effect. If the Municipal 
Court of Appeals had in mind a parol agreement, in 
General Digest p. 814 and 817, Vol. 1-, regaij ing 
parol agreement to extend written agreement; 

“In General, La App. Parol evidence is in-a<3mis- 
sible to vary, contradict, and though such rule doe 
not where anv ordinary contract is concerned prevent 
introduction of parol testimony to prove a subse¬ 
quent verbal agreement it prevents the introduction 
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of such testimony if contract is one which is required 
in writing. ’ ’ 

In support of above,—Rev. Civ. Code Act 2276 In Re 
Industrial Homestead Ass’n 198 So. 52S. 

General Digest Vol 5, 441 (11) Provision in note could 
not be varied by proof of parol agreement for extension 
of whole. Dick v. Marx Rewolle , 55 App. D. C. 267, 4 F 
(2d) 879, 268 U. S. 751, 58 L. ED. 446. 

Under District Code (45 Stat. 1408) Vol. 1940, Act. of 
Aug. 25, 1937. At Large C760 USC Vol. 50, P. 793: 

“To define, regulate and license real estate brokers 
to create a real estate commission in the District of 
Columbia to protect the public against fraud in real 
estate transaction and for other purposes. Sub-division 
(N) Place a sign on any property offering it for sale 
or rent^fffering it for sale or rent without the writ¬ 
ten consent of the owner or his authorized agent.” 

2. Not an Impossible Contract But a Conditional 

Contract 

The contract Appellants signed was not an impossible 
contract as regards the releasing of the then existing trust 
in order that a new trust could be applied. While the 
present owners of that trust would not have increased the 
loan above $9,500.00; (Appdx. 11) they would have re¬ 
leased the then existing trust by paying interest to matur¬ 
ity and then a larger trust could have been released by a 
bonus of 1% or possibly 2%: (Appdx. 13) there is no 
doubt but that the sale would have been consummated as 
stipulated in the contract; but, because that expense of re¬ 
leasing that trust was limited to only $43.00 for the pur¬ 
chaser (Appdx. 11) by the Appellee’s representative’s ac¬ 
tions, it then became the obligation of the Appellee to 
obtain release of that trust as he had by that notation on 
the back of appellants’ contract relieved them of that re¬ 
sponsibility. (Appdx. 8) 



But because of the Appellee’s own act had placed him 
in a position where it would have been unprofitable for him 
to consummate the sale as stipulated in the contract the 
Appellants were required according to his, Appellee’s opin¬ 
ion to change the terms of the Appellant’s contract to ac¬ 
commodate the Appellee. 


Surely when a purchaser requests a $11,000.00 loan he 
is supposed to need that amount and as the substitute 
financial plan of financing as suggested by Appellee was 
for purchaser to assume a $9,500 first trust which thus 
required $1,500.00 more money as a down payment from 
purchaser; Appellants were not obligated to accept pur¬ 
chaser as being ready, able and willing to buy, on ibis 
substitute plan of Appellee. Purchaser had not even ad¬ 
mitted he was able to buy on that plan or had he expressed 
himself as being willing so to do. (Appdx. 14, 16, 17, | IS, 
21, 23, 26, 29) 


A purchaser could be considered ready, able and willing 
to buy upon Appellants’ terms as stipulated in the original 
contract he signed and still be not ready, able and willing 
to buy upon a substitute plan of Appellee as in this <}ase 
where more money was required as a down payment than 
that required in the original contract; and the $3|500 
(Appdx. 14) second trust to purchaser’s brother is pitoof 
of that inability as purchaser needed more money on |the 
suggested substitute plan of Appellee. Although the {|lan 
of the purchaser of all cash above the $9,500.00 first t|ust 
could have been met by purchaser if the unexecuted second 
trust could be considered the same as cash. Tn the (jase 
as cited in former decision, Morrison v. Mioton, 163|La 
1065, 113 So. 456, the purchaser was borrowing wit)i a 
second trust made to a party other than the owner, had 
that trust been made to owner, purchaser could not have 
paid all cash. Tn Henrich r. Sullivan, 52 App. D. C.j 95, 
The Court said: 
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“It is a settled law that a broker, before he is en¬ 
titled to his commission, must not only find a purchaser 
able, ready, and willing to buy, but upon the identical 
terms authorized by his principle. It is the rule of 
agency which admits of no exception, and courts do 
not hesitate to strictly enforce it.” 

Purchaser could not make to his brother a second trust 
for $3,500 and also a second trust to Appellant for $2450.00. 

In Fox v. Cohen, 34 App. D. C. 3S9, it was stated,— 

“Broker recommends buyer as all right in every re¬ 
spect ( )—further it is not necessary for the 

seller to obtain a judgment against the defaulting 
purchaser; but it is sufficient if he shows the pur¬ 
chaser's financial irresponsibility.” 

It is stated in Rawlings c. Collins, 36 App. I). C. 72, that 
nothing is to be kept secret from principal. 

Now, suppose Appellants sued purchaser because he, 
the purchaser would not accept the substitute suggested 
plan of Appellee—see how ridiculous such a suit would 
appear but the Appellee can sue the Appellants on just that 
same condition and how much better and more logical it 
seems to appear. 

Appellee had taken the responsibility to pay practically 
all that cost to secure release of the ten existing trust. 
In Hazelton v. LeDuc, 10 App. D. C. 396, The Court said: 

“Where a specified thing is to be done by the other, 
it is undeniably the general rule that the covenants 
are mutual, and are dependent, if they are to be per¬ 
formed at the same time, and if by the terms or the 
nature of the contract, one is first to be performed 
as the condition of the obligation of the other that 
which is first to be performed must be done, or ten¬ 
dered before that party can sustain a suit against the 
other.” 

In regards to purchaser having special terms to fulfill 
which can be applied to Appellee in this case. In Van Nor 
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man v. Fitchettal, 100 Minn. 145,110 N. W. 851, The Couyt 

said : j 

“Contract having special terms voided commission 
and that commission contract said nothing 
payment of commission in case of default b. p - 

chaser.” j 

The Municipal Court of Appeals in its former opinion 
(supra p. 13) did recognize that the contract was capable 
of being consummated on the exact terms as s 1 P U a j 
therein but advised over one year after the contract ex¬ 
pired how it could have been consummated by Appellants 
bv paving to obtain release of loan and Appellants chang¬ 
ing expenses against commission but that advice came; a 
little late—further Appellants had lawyers and purchaser 
had a lawver at last meeting, neither one of these lawyers 
suggested such a plan at these meetings nor did the Appel¬ 
lee or the clerk of the Title Company or the purchaser aiid 
as no one thought of this plan of closing the sale how could 
it have gone into effect. Further as the expense of releas¬ 
ing that loan was greater than that part of commission 
to Appellee how could Appellee benefit thereby, hnt Re¬ 
cording to Municipal Court opinion, by not going throng 
with the sale Appellee is entitled to full commission witch 

is much better for Appellee. 

3. Negligence, Misconduct and Unsldllfulness of Appellee 
Was to Blame for the Sale Not Being Consummated 

It was negligence on the part of Appellee not to have 
talked to holder of the then existing trust to inquire 
whether or not thev would release same so a new load by 
another firm could make the loan for a larger amount 
or to ascertain whether or not the holder of the then 
existing trust would increase this loan to amount as stip¬ 
ulated in the contract. 


l 
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Appellants denied they had advised Appellee loan could 
be released. (Appdx. 29; R 143) 

It was misconduct to explain trust as a good investment 
(Appdx. 22) with only $4S a month payments (Appdx. 
22) when contract read $48 or more per month, this being 
done in order to secure signature of Appellants on contract. 

It was misconduct to erroneously speak in a clairvoyant 
manner about future market conditions on account of 
War conditions. (Appdx. 28; R 142) contrary to facts. 

It was misconduct to write above Appellants’ signatures 
on copy of purchaser’s contract or to w’rite on back of 
Appellants’ contract without purchaser’s knowledge. (Ap¬ 
pdx. 11) 

It was misconduct for Appellee to bring a sales con¬ 
tract filled out ond signed by purchaser for Appellants 
to sign after contract of employment had expired. (Appdx. 

13) 

It was misconduct for Appellee to have a too-high-first 
trust placed into the contract and advising purchaser he, 
the purchaser could withdraw if he later decided so to do. 
(Appdx. 23) 

It was misconduct for Appellee not to advise Appel¬ 
lants of purchaser’s financial condition and about the 
$3,500.00 second trust to brother of purchaser (Appdx. 14) 
and leading Appellants to believe it was for only $2450.00 
so they would not learn of purchaser’s financial condition. 
(Appdx. 29; R 147) 

It was misconduct for Appellee to testify in another 
case that the properly’ was worth $19,500.00, (Appdx. 14) 
notwithstanding the fact Appellee brought a sales contract 
for Appellants to sign for $16,950 (Appdx. 10) 

It was unskillful on the part of Appellee to limit pur¬ 
chaser to $43.00 of that cost of releasing the then exist- 
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ing trust, thus taking too much of the obligation himself. 

In Am. Jur. Brokers Vol. 8, p. 1048,—-If a broker does 
not perform his duty, or is guilty of negligence, misconduct 
or unskillfulness, he not only becomes liable to his principal 
for the damages the latter may have sustained but ^lso 
forfeits his claim to compensation. 

In Horton v. Loffler , 31 App. 361, 113 F 2d 320, The 
Court said: 

“A Broker may not act for both parties in a trans¬ 
action and if he does he may be required to return any 
commission which he has received for lus services. 

In relation of concealment of purchaser's financial [con¬ 
dition. In Bradley , Beall & Howard v. Miller , 75 l|. S. 
App. D. C. 27,126 F 2d 320, The Court said: 

“A broker conceals from one of the parties the fact 
that the other cannot perform is not entitled to recover 

a commission.” 

The above cited case is in reference to the substitute 
financial suggested plan of Appellee. ' 

There is no doubt but that this contract can be (ialled 
unconscionable contract on account of so many infractions 
of the law governing the actions of brokers. 

The Municipal Court of Appeals did not recognize one 
mistake of Appellee or anything approaching negligence, 
misconduct, or unskillfulness pertaining to this casf. n 
their decision the Municipal Court of Appeals erroneously 
held it was no fault of Appellee the sale was not completed. 

(Appdx. 34) i 

Appellee had not produced a purchaser on the substi¬ 
tute plan of Appellee, as it is obvious that the purcj laser 
needed more cash with a $9,500.00 first trust than *,th a 
$11000.00 first trust as stipulated in the contract. It is 
verv unusual for a purchaser of a home to borrow^ more 
cash than is needed and so in this case he, the purchaser, 



20 


was compelled to look for more cash elsewhere with a 
smaller first trust of $9,500.00. So, he, the purchaser plan¬ 
ned to secure extra funds by a larger second trust made to 
his brother, an unexecuted second trust for $3,500. (Appdx. 
11) This second trust was only mentioned to Appellants 
as a second trust to purchaser’s brother, thus leading Ap¬ 
pellants to believe it was for the same amount $2450.00 
as the second trust that was supposed to be made to Ap¬ 
pellant. But Appellee denies even mentioning it at all. 
(Appdx. 14) And even in the trial Court, Appellee first 
said it was for $2450.00 (Appdx. 14) as he had a good 
reason for that as it showed the purchaser needed more 

monev and it would be easv to draw the conclusion a second 
* • 

trust for $2450.00 was not sufficient for the purchaser with 
a $9,500.00 first trust. In regards to secrecy in transactions 
this Court has consistently followed Fox r. Patterson, 43 
App. T). C. 484. The Court said: 

“Such conduct, the secret assumption by a broker 
of a position antagonistic to principal cannot be too 
strongly condemned, and where it has occurred the 
principal may repudiate the entire transaction and en¬ 
force reparation for losses sustained.” 

In relation to fraud rule. In Earl v. Pickew, 72 App. 91 
D. C. The Court said: 

“The failure to perform the duty to speak or make 
disclosures which rests on one because of a trust or 
confidential relation is a fraud for which equity may 
afford relief from a judgment thereby obtained even 
though breach of duty occurs during judicial proceed¬ 
ing and involves false testimony, and that is true 
whether the fraud is regarded as extrinsic or as an 
exception to the extrinsic fraud rule.” 
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4. Purchaser Informed One of Appellants that the 
$11,000.00 Was Placed in the Contract as an 
Advantage to Purchaser as Was Told Him 

By Appellee 

| 

In regards to a peculiar method of obtaining the pur¬ 
chaser’s signature on the contract by Appellee telling the 
purchaser the $11,000.00 (Appdx. 2d) was placed in t)ie 
contract on purpose so, the purchaser could withdraw i rdm 
the deal if he decided later so to do, as he, the purchaser, 
could not obtain that amount of a loan on the Appellant s 
property. Now, it was proven the efforts of the purchaser 
were first unsuccessful in obtaining a $11,000.00 loan. 
(Appdx. 16) and it was not secured until after the fifst 
meeting was held when all were present. (Appdx. 16) The 
purchaser could not obtain that amount from the right 
source, that is not from the holder of the then existing 
trust, and the holder of that trust would not release the 
loan except by paying interest to maturity. This ^method 
virtually gave purchaser an option on Appellant’s prop¬ 
erty without any risk to himself or Appellee and shut but 
competitors, but placed the property now in the hands of 
one agent thus to the injury of the property owner in most 
cases, and might have resulted in no sale at all as it did 
in this case. And, later in this case at bar, when the pur¬ 
chaser found himself caught in the odd circumstances the 
Appellee had built up for him. 

Had the $9,500.00 been placed in the contract instead 
of the $11,000.00 first trust there would not have beenjex- 
perienced any trouble whatsoever except for the secbnd 
trust to be made to Appellant. The possibility of losing 
the prospective buyer and therefore the $11,000.00 first 
trust with privilege of withdrawal was considered | the 
better method: but it proved to be the obstacle which \vas 
responsible for the loss of the sale. And, with this method 

i 
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of a too-high-first-trust written into the contract and an 
understanding with a purchaser, a broker could sell a prop¬ 
erty again at an advance in price so broker could thereby 
make two commissions instead of one with no risk to pur¬ 
chaser or broker; and, as purchaser wrho could show he 
was not able to consummate the sale if a smaller first trust 
was placed on the property requiring more down payment 
could easily wdthdraw^ from the sale if lie later decided 
so to do. The opportunity this method gives the broker 
for unfair dealings with property owners should not be 
encouraged by the Courts. 

Purchaser was unsuccessful in securing a loan of $11,- 
000.00 through the Evening Star Company by making or 
agreeing to make a deposit of $1,500.00 with that firm: 
but assuming he, the purchaser, had been successful it 
would have required $5,000.00 in cash or check, as the con¬ 
tract provided for $3,500.00 down payment, and purchaser 
could not have made to Appellant a $2450.00 second trust 
as stipulated in the contract; the unexecuted second trust 
for $3,500.00 to purchaser’s brother is proof of that. 

And an unexecuted second trust is no more proof of 
cash than a sight draft drawn on a customer’s bank is 
proof the customer or payee will honor such draft, but 
assuming the second trust was as cash, the purchaser 
could not give his brother a second trust and also Appel¬ 
lant. 

The Municipal Court of Appeals ignored this part of 
the testimony but was careful to point out that a tendered 
unexecuted first trust of $9,500.00 was proof of a tender on 
May 6th. It is rather odd circumstance to sell a house on 
just a first trust with no money on deposit. (Appdx. 33) 

The purchaser testified in former trial that the diffi¬ 
culty of securing release of the then existing trust w r as 
why he did not secure the $11,000.00 at first from the 
Bank (Appdx. 21) but that could not have been the reason 
as the same condition prevailed when he, the purchaser 


procured that loan; and what advantage was that l<4n 
without the condition in the contract being fulfilled by Ap- 

pellee. 

Purchaser could not have been so anxious to buy tjie 
property at the time he told one of Appellants about the 
$11,000.00 loan or why did he mention about it to Ap¬ 
pellant (Appdx. 23) But after purchaser heard that he 
would have difficulty to buy the house on account of dis¬ 
crimination as to type of buyers, he, purchaser wanted 
to retaliate. Now, who told purchaser about this dis¬ 
crimination, surely Appellants did not. There was a ques¬ 
tion that came up about a clause or covenant attached 
to deed of trust but this proved a mistake but one iof 
Appelants had made some inquiries as to that rumor. In¬ 
dividually Appellants had no prejudices and purchaser 
could have bought the property had other financial matters 
been taken care of. 


5. Deed Withdrawn from Title Company No Indication 
Appellants Refused to Complete Sale. Nor Was 
There Proof One of Appellants Influenced 
Evening Star Not to Make Loan of $11,000.00 

Appellee’s own witness, secretary of business manager 
of Star testified Appellant inquired whether or not lpan 
would be released. (Appdx. 19) Appellant learned later 
from business manager that he had already given the de¬ 
cision to the Appellee that the loan would not be increased 
to $11,000. (Appdx. 162) And that same day Appellant 
withdrew deed from Title Company that bad been m es¬ 
crow for six days. 

This signed deed vras later returned with Appellant in 
his possession to the last settlement meeting in approved 
statement of Judge Qninn. (Appdx. 12) 
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Municipal Court of Appeals erroneously held that be¬ 
cause the signed deed was removed from Title Company 
it was proof Appellants would not complete the sale. 

It is not required of property owners to leave a signed 
deed in escrow with a Title Company to sell their prop¬ 
erty unless checks or cash and deed or deeds of trust if 
stipulated in contract are on deposit with other instruc¬ 
tions at the Title Company. 

Surely Appellants were not required to place a signed 
deed in escrow so Appellee could influence purchaser by 
arguments to accept the substitute offer he, Appellee had 
made to Appellants, which purchaser was not interested in 
at that May 6th settlement meeting. (Appdx. 14, 16, 17, IS, 

20, 22, 23, 26, 29) Purchaser had another plan of financing 
which was all cash above the $9,500.00 first trust, (Appdx. 

21, 22, 23, 29) if purchaser's unexecuted $3,500.00 
second trust made to brother was an indication of amp’’* 
funds to consummate sale on that basis. 

Purchaser did mention in his testimony that he thought a 
second trust was at Title Company on May 6th, 1943 but as 
purchaser testified he was prepared on April 27th for 
settlement (Appdx. 20) and Appellee, and also clerk of 
Title Company and purchaser met at Title Company April 
27th (Appdx. 20) they must have known the second trust 
was not prepared then, why was it not ordered to be pre¬ 
pared for May 6th if they expected to use it, but it was 
not ordered until May 12th, 1943. (Appdx. 16) 

The $9,500.00 first trust was not at Title Company until 
May 6th. (R 78) and no money was on deposit until May 
18th (Appdx. 16) still purchaser was prepared to settle 
on April 27th. (Appdx. 20) 

Pertaining to obligation of Appellants to be able to 
furnish a deed. In Hazelton v. LeDuc, 10 App. D. C. 3/9, 
The Court said: 



* ‘ Actual tender by the vendor to the vendee of a 
deed is unnecessary if he is able, ready and willing 
and offers to do so within the time limited m the con¬ 


tract.” 

It was no fault of Appellants that a substitute financial 
plan was suggested by Appellee. Had the Appellee not 
obligated himself to assume an expense of releasing , the 
then existing trust this would not have been necessary, 
that is provided he induced the purchaser to pay that 
expense; and why should the Appellants be required to 
go to extra expense, time and patience to help takel the 
Appellee out of a difficulty he, the Appellee, himself had 
created by assuming a larger responsibility than his com¬ 
mission would have amounted to. 


The Appellee by his own act increased the cost to him 
self of releasing that existing trust by limiting the amount 
the purchaser was obligated to pay so that had the sale been 
consummated as stipulated in the contract the Appellee 
would have lost money. The Appellee’s only way out, was 
by litigation. But that does not mean as a rule a .long 
drawn out litigation in Court. Brokers have learned; that 
property owners as a rule dislike such court action and 
rather than subject themselves to such procedure; wil 
make a cash settlement out of court. 

In regards to influencing the Evening Star not t!o in¬ 
crease loan when that increase of loan with $l,a00 
not have helped purchaser to give Appellant a second 
trust. Tn Chesapeake Beach Rif Co. r. Brez. 39 App.pt. ( • 
5S, The Court said: 


“The fact that a party produces weaker evidence 
when it is within his power to produce stronger cteates 
a presumption that the stronger would have been to 

his prejudice” 

The business manager of the Star, Mr. Kauffmann \\a> 
in the citv and could have been called as a witness. ( rfi. — 


6. “Offer” and “Tender” are not Synonymous in Law. 

Nor is “Tender Arrangement” an Oral Expression. 

In regards to a settlement meeting in which the Appel¬ 
lants were advised by mail to attend, but when the Ap¬ 
pellants arrived at the Title Company there was no money 
on deposit. (Appdx. 16) No second trust had been ordered. 
(Appdx. 11) There was no tender sufficient to consummate 
sale. In Riker r. Post, 110 N. Y. 79, cited in former de¬ 
cision a tender had been made. But no full tender had 
been made in this case at bar. 

No second trust had been ordered until May 12, 1943. 
There was no tender as in V. B. Latham et al v. Henry 
Harisford, 27 Kan. 249, The Court said: 

“Offer to make tender is not a tender in law. Tender 
must be without condition, absolute and it admits a 
liabilitv for the amount tendered.” 

In Lindsay v. Matthew 7 Fla. 575, 589, it states,— 

A mere offer to pay is not a tender of money. 

In Kerr v. U. S. 71 App. D. C. 222,108, F. 2d 585 per¬ 
taining to tender, the Court said: 

“The word ‘tender’ is usually held to mean that 
thing offered must be actually produced and placed 
in such position that control over it is relinguished 
by tenderer, so that tenderee may reach out and lay 
hold on it, and it must also be made at place agreed 
upon. ’ 9 

The offer made by Appellee but not agreed to by pur¬ 
chaser could hardly be classed as an offer. The purchaser 
saw no reason why he could not pay all cash and he an¬ 
ticipated no difficulty in doing so but Appellants insisted 
on the second trust as stipulated in the contract. Pur¬ 
chaser on May 6th did not have any cash or money on de¬ 
posit with the Title Company, further he had not planned 
on giving the Appellants a second trust and expressed 
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himself at the settlement meeting to that effect. (Appdlx. 
21, 23) And Apnellee said at that settlement meeting 
at the start that it would be all cash. (Appdx. 22, 29) Arid 
he could not give his brother a second trust and also Ap¬ 
pellants and there is no proof that an unexecuted second 
trust was as good as cash. In the case ot Tilley v. Chicago 
105 IT. S. 146 regarding offer, the Court said: 

“ \ n offer of a bargain by one person to another 
imposes no obligation upon the former unless it |is 
accepted bv the latter upon the terms on which the 
offer was made. Any qualification of or departure 
from these terms invalidates the offer unless the 
same be agreed to by the party who made it. 

Purchaser did not agree to the notation (Appdx. 20) on 


back of Appellants’ contract which was as follows: 

•* it is understood that the sellers are not to pky 
any bonus—or penalty to pay off loan—on the exist¬ 
ing first deed of trust to The Evening Star—or holder 
of the said deed of trust. This the 18th day of Apnl 

1943. _ . _ n 

F. A. Tweed Co. 

(s) F. A. Tweed / 7 

Thereupon Appellants signed the form of contract as thus 
modified. (Appdx. 11) 


After having secured the Appellants signatures, Ap¬ 
pellee, through one of his representatives, called on the 
prospective purchaser and obtained his consent to add to 
the proposed agreement, above the signatures ot the pur¬ 
chaser and sellers, the following language. i 

“4/19/43 Purchaser agrees to pay not over $43.00 
bonus to pay off existing first trust. H. J. K. 


Appellants did not agree to this notation written above 
their signatures. In Lewis v. Denison 2 App. T). C. 3S7.jthe 
Court said: 

“Real-estate agent acting as agent for vendor and 
vendee without knowledge of both is gniltv of a breach 
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of his contract and commits a fraud by his conceal¬ 
ment and the law will refuse to enforce it.” 

Changing the terms of the contract is not permissible. 
From Am. Jur. Brokers Yol. 8, No. 63 Notes page 1019-20, 
it states that DeSoller v. Hanscombe, 15S U. S. 216, 39 L. 
ed 29S, 15 S Ct. 815; Hartenbouer v. Uden, 242 Ill. 434, 
90 N. K. 299. 28 LRA (NS) 708, Annotation Ann Cas. 
1914 D 1089 and others are to the effect that authority to 
sell for $5,000.00, $200.00 cash, $2500.00 in three weeks, 
and the balance on time. This differing from the original 
contract was not permissible. 

The Municipal Court of Appeals used “tender arrange¬ 
ment” erroneously when only an oral offer was made. 
In Century Dictionary Sub. 3 “tender it said: 

“An offer in writing made by one party to another 
to execute some specified work * * 

Appellee’s offer was just an oral expression: and, at 
that, not the expression from the purchaser. There is 
nothing in the record that purchaser stated at either of 
the settlement meetings attended to by Appellants that he, 
the purchaser, agreed to the substituted plan of Appellee. 

7. Either Purchaser Did Not Want Property of Appellant 
or Contract Was Unenforceable 

It is not clear whether or not purchaser sought a defree 
for specific performance. If purchaser actually wanted 
the property there is nothing in the record to show he 
sought decree for same. But purchaser did sue for dam¬ 
aged; this, of course, would not obtain for him the prop¬ 
erty. (R. 200) 

The Municipal Court of Appeals held erroneously that 
whether enforceable or not Appellee was entitled to com¬ 


mission. 



In the Law of Beal Estate Brokerage by MacChesne^v, 

page 18, it said: ! 

“Since the contract could not be enforced by the 
customer did not have to pay broker. 

Young v. Trainer, 158 Ill. 425, See also Merkeley v. Fiske 
179 Cal. 748; Harris v. McPherson 97 Conn. 164 (1922). 

8. In Another Case Appellee Testified Property Was 

Worth $19,500.00 

Appellee testified in another suit property was worth 
$19,500.00 (Appdx. 14) but he, Appellee, induced Appel¬ 
lants to sign sales contract by clairvoyant (Appdx. 28: 
R 142) and other mis-statements such as explaining secopd 
trust was to be paid off at $48.00 per month (Appdx. 22) 
when contract stated $48 or more. (Appdx. 5) 

In Hill v. Marston, 65 App. D. C. 250, 82 F(2d) 850, 
The Court said: 

“As between parties to written contract party who, 
though able to read, is induced through other’s mis¬ 
representations as to the contents, to sign it without 
reading may avoid it for fraud.’ 

In this case neither one of Appellants were credited 
with one honest statement. The $16,950.00 shows no resem¬ 
blance to the listing price of $19,500.00 that had expired 
before contract had been signed by nearly two months 

previously. 

It is noticeable how careful purchaser has been in his 
testimonv as he expected Appellee to testify in his, the 
purchaser’s behalf in the damage suit; and, he the pur¬ 
chaser was not disappointed as Appellee testified in that 
case that the property w T as w r orth $19,500.00. (Appdx. 14) 

Now, in the testimonv of purchaser,- * so I agrbed 
to give Saul a trust for $9500.00 and give the balance m 
cash (Appdx. 21) The balance in cash was the difference 
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between the selling price of $16,950.00 and the $9,500.00 
or $7,450 which no doubt was to be made up with the 
unexecuted trust of $3,500.00 made to brother of purchaser. 
But the Municipal Court of Appeals intimated it meant 
the difference between the $11,000.00 and the $9,500.00 
1st trusts. But without the $3,500.00 second trust purchaser 
could not have gone through with the deal with the $9,- 
500.00 substituted first trust and therefore there would 
not have been a second trust for Appellant. 

The Municipal Court of Appeals erroneously held Ap¬ 
pellee was not at fault in this case. 


9. Appellants Were Supposed to Have Said to Appellee 
You Bring Me Your Best Offer and I Will be 
Glad to Take That Offer 


A listing price of $19,500.00 and with only one offer 
received by Appellants and by salesman. (Appdx. 19) a 
blanket-clause, “You bring me your best offer and T will 
be glad to accept the offer.” (Appdx. 13) 

Such an expression would have placed Appellants in 
a very precarious position, assuming such a blanket-clause 
had been said by Appelants. The Appellee with an un¬ 
signed purported contract from Appellants and only a so 
called acceptable offer from a bona fide purchaser pro¬ 
duced by Appellee at a lower price than $16,950.00 could 
thereby legally have collected a commission. To quote the 
words as used in last opinion of the Municipal Court of 
Appeals: (Appdx. 33) 

“We held that performance of a broker’s under¬ 
taking may be evidenced by an executed agreement 
of sale, by submission of an acceptable offer which 
the principals refuse to accept, or by production of 
a purchaser ready, able and willing to purchase upon 
the authorized terms.” 
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The house of Appellants was built by Eddy Carr, 
(Appdx. 20) Considered a new house for War conditions 
and still with that blanket-clause as explained by Appellee 
received only one offer by salesman (Appdx. 19) and only; 
one offer by Appellants in nearly 90 days during the W at 

which must be admitted seems rather odd. i 

Appellee said he could sell the house for $19,500 (R. Ib4) 
and Appellants gave him exclusive listing for 30 da>T 
(Appdx. 13) which expired before the purported sales con¬ 
tract was submitted for Appellants’ signature. | 

With an acceptable offer and no contract of employment 
it now looks as though Appellee could still collect a coiij- 
mission if above quotation can be applied to this case at 
bar. Regardless of a signed contract by Appellants. 

Salesman testified that the house was advertised for two 
months in the Star and Post; (Appdx. 19) from that it 
can be deduced that some of those ads must have been in¬ 
serted after Appellee was authorized to sell the property 
which is contrary to the Code governing real-estate brok¬ 
ers’ actions. And further Miss McLean testified that she 
did not find one ad from January 24, 1943 to after the 
contract was signed that advertised Appellants house for 
sale. (Appdx. 21) But, if you take the testimony that tljie 
property was advertised as explained that is something 
that might be in violation of the same Code. | 

10. No Valid Binding Contract 

i 

The evidence in this case shows that Appellee misled 
both the owner and the purchaser. Appellee induced Ap¬ 
pellants to sign a contract that he, Appellee, well knew did 
not appear on the contract of the purchaser. j 

\nd then had the purchaser sign a notation above the 
signatures of Appellants. (Appdx. 20) It was a deliberate 
fraud on both parties. 


As an experienced operator he well knew that unless 
he had the consent of the holder of the deed of trust then 
on the property there would be expense involved in re¬ 
financing. In this case he well knew that expense would be 
from $700.00 to $800.00. 

i 

Knowing that he had the fact well hidden that he had 
furnished different contracts to the owner and the pur¬ 
chaser he secured the title examination and arranged for 
a date of settlement. 

i 

The notation placed on Appellants’ contract upon re¬ 
quest of Appellants was really a counter-offer which voided 
contract unless accepted by original offerer. (Appdx. 20) 
In Clebome v. Totten , 31 App. D. C. 69, the Court said: 

“The rule laid down bv the Court in Eliason v. 
Hanshaw, 17 U. S. 4 Wheat 228 (4L. Ed 556) is that 
an offer of a bargain by one person to another im¬ 
poses no obligation upon the former unless it is ac¬ 
cepted by the latter according to the terms in which 
the offer is made and any qualifications of, or de¬ 
parture from the terms invalidates the offer unless 
the same be agreed to by the person who made it.” 

L ntil the terms of the agreement have received the as¬ 
sent of both parties the negotiation is open and imposes 
no obligation on either. The purchaser thought the $43.00 
he obligated himself to pay was to help Appellants pay 
that expense: (Record 224) but further than that 
purchaser thought it did not concern him at all. (Appdx. 
20) The clerk of the Title Company said he didn ’t know 
whose obligation it was. (Appdx. 17) Appellants didn’t 
know whose obligation it was. (Appdx. 25) 

It was rather unreasonable for Appellee to assume that 
expense, so here is a contract that purchaser did not agree 
to as regards the notation on the back of same; (Appdx. 8) 
the Appellants didn’t agree to the notation placed above 
their names by Appellee on purchaser’s copy of contract 
(Appdx. 11) and a contract in all probability unenforceable 
and no sale consummated on which to collect a commission. 
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Further the record shows Appellee had requested Appel¬ 
lants to pay that cost of releasing the then existing tiu>t 
In Clark on Contracts, Page 36, it is said: j 

‘‘The acceptance must be absolute and identical with 
the terms of the offer,—or it is a counter-offer. Lnr 
less this is so there is no meeting of minds; an exf 
pression of one and the same common intention. 

In Flatlow , Riley & Co. v. Ray Campbell Co. Tex. 280 S. wj. 

“Essence of a contract is that minds of the parties 
must meet on same thing and intent or understanding 
of parties is necessarily an essential element/’ 

In Battle v. Price, 63 App. D. C. 326: 62 W. L. R. 702, tl^s 

Court said: 

“To become entitled to a commission, a broker must 
find a purchaser who is able and willing to buy on the 

identical terms offered by the seller.” 

Henrich v. Sullivan , supra, Shin v. Evans, Si App. 
D C 404, 59 W. L. R. 419; Boughner v. Clark, 81 

Kans. 250,106 Pac. 39. 

In regards to writing above Appellants’ signatures on 
copv of purchaser’s contract. In Cotharin v. Davis Mackey 
4-146 App. P. C. (15 D. C.) the Court said: | 

“That the contract sued on was signed in blank 
was afterwards without the knowledge, consent pr 
authority of the defendant filled up with figures 50,- 
000 was error. That this was a material alteration of 
the contract in a material respect will void it is bf 
course settled law.” 

In reference Chitty on Contracts (10th am ed) p. 
Bigelow on Fraud 9899.104: Lewis vs. Sheppard, 1 Mackey 
46? Angle vs. County, 92 V. S. 330-342—against both par¬ 
ties is monstrous. 


I 
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' 11. Appellants Were Supposed to Have Acted 

Capriciously 

Surely it cannot be said that Appellants when they at¬ 
tended a second settlement meeting when all were pres¬ 
ent after learning of the notation written above their sig¬ 
natures: after being advised everything was ready when 
it was not; when they were told by Appellee he had a $11,- 
000.00 first trust (Appdx. 23) as stipulated in the con¬ 
tract (Appdx. 4) but which proved to be only $10,500.00 
(Appdx. 16) this at May 6th settlement meeting and after 
such actions of Appellee. Appellants were supposed to be 
acting capriciously. 

When purchaser did not agree to the suggested sub¬ 
stitute plan of Appellee requiring more cash as a down 
pavment and a second trust as stipulated in the contract, 
which would have increased this down payment to $5,- 
000.00 instead of $3,500.00 as stipulated in the contract. 
Was this capricious of Appellants because they would not 
accept the purchaser as a reliable purchaser on this sub¬ 
stitute plan requiring more cash from purchaser and with 
no assurance purchaser agreed to such a plan of financing 
as suggested by Appellee. 

There was no suggestion at this May 6th meeting that 
the second trust which Appellants wanted (Appdx. 23, 29) 
could be changed to read $48 a month instead of $48 or 
more per month; and Appellee admitted he said it would 
be a stronger investment (R. 62) how could that have been 
a stronger investment with the privilege to pay second 
trust in full after the end of first month and because Ap¬ 
pellants would not agree to accept this substitute plan for 
this one reason at least which, one of Appellants was stop¬ 
ped short of explaining (Appdx. 25) why they refused to 
leave the signed deed in escrow under the substitute plan 
of Appellee just to accommodate Appellee, were supposed 
to have acted capriciously. 
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Purchaser at May 6th, 1943 settlement meeting stated 
that he did not agree to substitute plan of Appellee (Appdx. 
23) further had not agreed to leave some instructions jin 
writing that he would go through with the sale on that 
basis but Appellants were supposed to leave the signed 
deed on the substitute plan as suggested by Appellee nev¬ 
ertheless thus allowing Appellee to try and convince pur¬ 
chaser he should accept this substitute plan, even though 
purchaser had on deposit with the Title Company an Un¬ 
executed second trust made to brother of purchaser for 
$3,500.00 showing that he could not give a second trust! to 
\ppellant as that trust was for only $2450.00 as stipulated 
in the contract and had not been even ordered to be pre¬ 
pared. (Appdx. 16) This $3,500.00 second trust did pot 
come out as to the amount of same until this last tifial 
as a second trust to brother of purchaser. (Appdx. 14) 
as it was kept a secret from Appellants as to amount, ot 
a second trust to purchaser’s brother. ! 

Appellants leaving a signed deed in escrow with the 
Title Company that the sale was to be consummated; as 
stipulated in the contract were supposed to be acting 
capriciously although Appellants never refused a full ten¬ 
der at any settlement meeting on any financial plan, j 
\ppellants accepted purchaser as reliable through Ap¬ 
pellee’s recommendation that a second trust would be a 
good investment: that he, Appellee knew the purchaser was 
reliable. (Appdx. 22) But had Appellants accepted pur¬ 
chaser as reliable under the substitute financial suggested 
plan of Appellee and no questions asked. Appellants could 
not have claimed purchaser was unreliable thereafter land 
thus void paving commission. In Dotson v. Mill’ken, -< 
\pp D C. 500. the Court said to this effect,-If purchaser 
had been accepted as reliable * * * the burden wou d have 
been on Appellants to prove him unreliable Furt.iek- to 
have agreed to substitute arrangement would have voided 
the original contract. 



Although it has been shown that purchaser had planned 
on a larger second trust with the $9,500.00 first trust than 
with the $11,000.00 first trust as stipulated in the contract 
still Appellants acted capriciously because they wanted 
a second trust as the contract stipulated. 

Purchaser was supposed to have been so anxious to buy 
the property but what did he do that would have helped 
him to buy same. He didn’t have the second trust made 
to Appellants or even ordered on May 6th, 1943—he didn t 
have the amount of cash for the unexecuted second trust 
for $3,500.00 on deposit at the Title Company or any money 
at that meeting of May 6th, 1943. At the last settlement 
meeting lie didn’t have the amount he agreed to pay as his 
share for releasing the then existing trust but the Appel¬ 
lants had many boxes packed ready for moving, and had 
been looking for a house to move into and had attended two 
settlement meetings with a signed deed ready to close the 
sale and not knowing what was going to be tendered them 
(Appdx. 27) at either one of these settlement meetings. 
Such as for instance the substitute plan of financing as 
suggested by Appellee or that they would be requested to 
pay interest to maturity to obtain release of the then ex¬ 
isting trust or the terms as stipulated in the contract. 

Surely it cannot be held that it was incumbent upon 
Appellants to continue to bargin with the purchaser after 
the contract had been signed by both parties, purchaser, 
and Appellants. Surely it was not incumbent upon the Ap¬ 
pellants so they would not be said to be acting capriciously 
to help the broker out of a difficulty he, the Appellee, him¬ 
self was wholly to blame. Surely it was not incumbent 
upon the Appellants to succumb to threats of being sued 
and being involved in endless litigation in the Courts to 
make a cash settlement so that the opprobrium of capri¬ 
ciousness would not be branded upon them. 

Surely it was not incumbent upon Appellants to sup¬ 
plicate before Appellee and entreat him to be more con- 
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siderate of them as regards their feelings when he Ap¬ 
pellee requested Appellants to pay interest to maturity jto 
obtain release of loan so that the sale could be consum¬ 
mated. 

Appellee set a settlement meeting for May 5, 1943, ahd 
then changed it to May 6th. (Appdx. 12-13) he had first 
one method of financing and then another—and Appellee 
requested Appellants to pay the bonus for releasing the 
trust. (Appdx. 17, 18, 23, 30) 

Appellee testified that it was purchaser’s and his obliga¬ 
tion to pay to obtain release of the then existing trust 
(K. 27). Then why was it proper for Appellee at aijiy 
time to request Appellants so to do. (Appdx. 17, 18) Fnjm 
this could it not be drawn that Appellee acted capriciously. 


12. Additional Testimony Added Nothing in Favor of! 

Appellants 


Apparently the second trust not being prepared for 
May 6th, 1943, in the last trial was brought out mu<?h 
more clearly as it is in the Approved statement of Judge 
Quinn of the trial Court. (Appdx. 11) It was shown % 
testimony in this last trial that no money was on deposit 
with the Title Company until May 18th, 1943, (Appdx. 
16). Nor was the second trust for $3,500.00 made to brother 
of purchaser disclosed in the first trial as to the amount 
of this second trust made to brother. (Appdx. 14) And 
further it was not shown until this last trial that $5,000. (k) 
in checks or currency was not on deposit for the substitute 
plan of financing. (Appdx. 18) And the amendment 
bringing out the fact that $19,500.00 was said by Appellie 
in another case to be what the property was worth. Anil, 
further notice how one of the Appellants was stopped to 
explain about the $48 as explained and the $48.00 or more 
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as in the contract (Appdx. 25) which was one of the reasons 
Appellants did not agree to the substitute offer, of Appel¬ 
lee. And again with the amendment the witness was al¬ 
lowed to testify that she found no ads in newspapers ad¬ 
vertising the Appellants’ house for sale. (Appdx. 21) And 
the Appellee’s method of securing the signatures of Ap¬ 
pellants on the contract. And with two additional women 
witnesses, not one of the women witnesses being credited 
with practically an honest statement but on the contrary 
their statements were discredited in favor of Appellee's 
statements and his representatives in his behalf. And, 
still with all these extra points not disclosed Judge McMa¬ 
hon decided in the first trial in favor of Appellants and 
with all extras allowed with the amendment and the above 
enumerated additional points in Appellants' favor: the 
decision now stands in favor of Appellee. 

It will have to be admitted that the counsel for defense 
did a herculean job in methodically securing all the testi¬ 
mony that was brought out from the reluctant clerk of the 
Title Company who was trying hard to protect the clientele 
of the Title Company w’ho in most cases as to volume of 
business is with the real estate brokers or salesmen. Notice 
how the clerk of the Title Company told that the purchaser 
said he was prepared to close although the money was not 
there on deposit. That the $3,500.00 second trust to pur¬ 
chaser’s brother was kept a secret. That he could not re¬ 
member when the Appellee said to Appellants that they 
would have to pay interest to maturity to obtain release 
of the then existing trust. Counsel knew what obstacles 
he might have to overcome so he had the record of the Title 
Company subpoenaed. Then notice how nicely Appellee 
was first led to say he had said nothing about the second 
trust to purchaser’s brother; (Appdx. 14) and then how 
counsel brought out about that second trust to purchaser’s 
brother was only $2450.00 (Appdx. 14) and then climaxed 
with bringing out the second trust to brother of purchaser 
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was $3,500.00. (Appdx. 14) And, why did Appellee try | 
to keep this a secret—it is obvious that this disclosure 
proved purchaser needed more money on the substitute 
plan and therefore could not have given Appellant a second 
trust that is a second trust for $2450 made to Appellant 
according to the stipulations in the contract. 

It now looks as though it has come to that time wheni 
the property owners are required to bring witnesses along 
with them when a settlement is in progress in oidei to 
have the facts truly related as to what actually happenedj 
at such settlement meetings. The clerk of the Title Com-j 
pany did not fail to repeat that it was Appellants who 
refused to complete the sale but his record showed that! 
there was no full tender made at an\ time so the sale 
could have been completed; further the $3,500.00 second 
trust was not brought out as a second trust to purchaser s 
brother at either settlement meetings or at the previous^ 
trial and onlv brought out in this last trial after Appellee 
testified to that effect. The record showed that Appellant 
had signed deed on that very day of May 6th, 1943 and 
left same in escrow with the Title Company. (Appdx. llj) 
And, that it was not withdrawn until 6 days later and not 
one thing had been done about a deposit from purchaser ih 
that period of time. He also testified purchaser said that 
he was prepared to pay all cash above the $9,500.00 firsjt 
trust on May 6th, 1943 but the record showed no money oh 
deposit at that time; he had testified in two previous trials 
and had been in conference with purchaser and Appellee 
a number of times, still remembered very little except what 
could be pulled out of the record of the Title Company, j 

Mr. Ryan’s testimony was given as though some remarks 
he had said in private in an outer room of the Title Coifi- 
panv and on the walk after the settlement meeting an!d 
some remarks he didn’t say at all as though these remarks 
or advice were given together with some remarks the Ap¬ 
pellants were supposed to have said as though it was givfjn 
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in the settlement room. Not another witness testified of 
Appellants asking Mr. Ryan about the substitute plan of 
Appellee or about Mr. Ryan’s answer to that inquiry in the 
settlement room. Nor did Mr. Ryan advise the Appellants 
to consummate the sale and charge expenses to Appellee 
for releasing the then existing trust, or did Mr. Ryan tes¬ 
tify of saying anything like that. (R 162) 

This is what the ordinary property owner is up against 
in a litigation with a real estate brokerage concern. And. 
if a property owner wants to leave the city he must either 
pay tribute to the real estate broker who is inclined that 
way or else resign himself to stay in the city and be 
involved in litigation for three years, such as happened in 
this case. 


13. Appellants Could Have Advised Appellee That They 
Would Not Attend the Last Settlement Meeting Ha d 
They Desired to do so. 

Appellants were not compelled to attend that last settle¬ 
ment meeting owing to the invalidated contract. If the 
Appellants had no intention of consummating the sale at 
that last settlement meeting they could have phoned or 
otherwise advised Appellee of that and what did the> 
gain by attending that meeting. Appellants did not know 
but that everything would be ready for settlement on 
May 18th, 1943 and if purchaser really wanted that proper¬ 
ty why didn’t he have his share of that expense he had 
obligated himself to supply in order to obtain release of 
the then existing trust or the amount to close on the sub¬ 
stitute plan of Appellee and why did not Appellee have 
amount he obligated himself to pay on that day and did 
not both the purchaser and Appellee know that if no 
suggestion was made at that settlement meeting about 
the substitute plan and no money to obtain release 
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of the then existing trust was on deposit that the sale 
would not be consummated. Never-the-less it was Appel¬ 
lants who refused to complete the sale according to the 
Municipal Court of Appeals. 

14. Had Sale Been Consummated as Stipulated in the | 
Contract Appellee Would Have Lost Money 

i 

I 

In the former opinion (supra p 13) it was stated that had 
the sale been consummated at the vendors expense, the exj 
pense should have been deducted from the commission. Iq 
othr words if the sale had been consummated Appellee 
could not have collected any commission whatsoever as th4 
expenses were greater than his share of the commission; 
how then would Appellee be entitled to collect commission! 
in-full when the sale was not consummated. It sums dowrj 
to this that Appellee only gains by litigation. 


15. Appellees Abandoned Sale After May 6th, 1943 

i 

There was not sufficient funds at the last settlement 
meeting to consummate the sale. The purchaser or Ap[ 
pellee had not deposited any money to obtain release of the 
then existing trust, but on the contrary requested Appel¬ 
lants so to do. (Appdx. 17, 23, 29) 1 

Counsel for Appellee tried very hard to shift clerk ojF 
Title Company’s testimony (Appdx. 17-18) on the bonus 
as being said by Appellee on May 6th instead of last set¬ 
tlement meeting of May 18, 1943. But counsel for Apj- 
pellee had otherwise tried to show through other witnessed 
that no argument occurred concerning bonus on May 6th|, 
1943.(Appdx. 21,25: R 55) Further, while the clerk testified 
he was not sure that remark occurred on May 18th, the last 
settlement meeting he did say that remark occurred oftenj, 

i 

i 

i 
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(Appdx. 17) and as there were only two meetings when 
all were present it must have occurred on May IS, as tes¬ 
tified by both Appellants. (Appdx. 24, 30) Surely intention 
of Appellee is clear he did not intend to consummate the 
sale by himself paying that bonus as there was not enough 
funds on deposit so to do. Nor enough funds for the sub¬ 
stitute plan. (Appdx. 18) As Appellants didn t know what 
was going to be offered them at that settlement meeting 
( Appdx. 27) it appears Appellee and purchaser were play¬ 
ing very safely in not tendering anything Appellants 
could accept. If Appellee "was so sure Appellants w’ould 
not consummate sale it does seem as though a tender 
on one or both financial plans w’ould have been to Appel¬ 
lee’s advantage to prove a tender had been made. At 
least it is obvious Appellee knew Appellants would not 
accept a plan by which Appellants would have to pay a 
bonus to obtain release of the then existing trust as Ap¬ 
pellee testified he was responsible for that. (K 27). It is 
also obvious that Appellee was taking no chances that 
there was anything at that last settlement meeting of 
May 18th, 1943 that Appellants could accept. 

Surely Appellee’s actions could not be called a forfeit¬ 
ure of transaction as no one w*as forcing him to release 
the sale. Surely Appellee w*as not surrendering the trans¬ 
action as he did not know’ but that Appellants might ac¬ 
cept either the substitute plan of financing as suggested 
by Appellee or the plan as stipulated in the contract rath¬ 
er than be involved in litigation. And, therefore it was not 
surrendering the sale but abandoning the sale by Appellee. 
There was no opportunity by which Appellants could testi¬ 
fy w'hat they had decided to do before stepping into the 
settlement room at that last settlement meeting rather than 
be involved in litigation. 

Appellee’s intention was clearly not to pay the bonus. 
Funds were not deposited at the Title Company for that 
or for the substitute plan of financing as suggested by 
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Appellee, at the former meeting of May 6th, 1943. (Appdx. 
18). In the contract (Appdx. 8) signed by purchaser and 
Appellants in relating to holding both purchaser and Ap¬ 
pellants to the conditions as stipulated therein and is 
thus stated: 

This contract when ratified by seller contains the 
final and entire agreement between the parties hereto, 
and they shall not be bound by any terms, conditions, 
statements or representations, oral or written, not 
herein contained. 

But had the sale been consummated as stipulated in the 
contract it would have resulted in a loss to Appellee so it 
was really an abandonment of the sale. 

Appellee practically abandoned sale after May 6th, 1943 
settlement meeting. There is not one word of testimony 
in the record that indicates Appellee tried in any way to 
bring purchaser and Appellants together after May 6th, 
1943 settlement meeting except the last meeting of May 
18th when nothing was there at that meeting that Appel¬ 
lants coult accept. And this last settlement meeting was 
at the Title Company only as basis for litigation. 

Unless Appellee's suggested substitute plan of financing 
without the purchaser agreeing to such a plan or express¬ 
ing himself as willing and able to comply to such a plan it 
could not be considered an alternative proposition. 

Mr. Ammerman explained that according to the letter 
written to one of Appellants, he, the purchaser, apparently 
insisted on paying the second trust in cash. (R 124) But 
afterwards he tried to explain that, by saying that if Ap¬ 
pellant would’nt agree on the amount of the second trust 
the purchaser would give all cash. (R 125) But, at that 
meeting of May 6th, 1943, nothing was said regarding a 
different second trust made to Appellant then that which 
was stipulated in the contract. (R 61) 
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There were no funds at either May 6th or May 18th, 
1943 settlement meetings to consummate the sale on the 
substitute plan as suggested by Appellee on May 6th, 1943. 
Nor was there any money from Appellee on deposit with 
the Title Company on May 18th, 1943, to pay for releasing 
the then existing trust so the sale could be consummated 
as stipulated in the contract. 

In an antagonistic atmosphere that the Appellee had 
himself created, (Appdx. 24, 30) it was impossible for pur- 
chaser and Appellants to come to any agreement. This 
further proves Appellee had abandoned the sale. And as 
it would have been unprofitable for Appellee to have the 
sale consummated as stipulated in the contract: Appellee 
was not losing anything by abandonment of sale on that 
contract. But by instituting a suit of litigation was Appel¬ 
lee’s only chance to show a profit and in most cases proper¬ 
ty owners rather than go to Court and be involved in liti¬ 
gation will make a cash settlement. 

CONCLUSION 

It is respectfully submitted that the Court below erred in 
entering a degree against these Appellants and that that 
decree should be reversed. 

Respectfully submitted, 

Bex Lindas, 

Attorney for Appellants 
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FILED 
May 26, 1943 
Mun. Ct. D. C. 

Complaint for Real Estate Broker’s Commission 

1. Jurisdiction is founded on the Act of Congress 
approved April 1, 1942. 

2. On or about April IS, 1.943 and for a long time 
prior thereto plaintiff was and still is a duly licensed real 
estate broker in the District of Columbia. 

3. Defendants owe plaintiff a real estate broker’s com¬ 
mission in the amount of Eight Hundred Forty Seven 
Dollars and Fifty Cents ($847.50) under a contract dated 
April IS, 1943, negotiated by plaintiff as a real estate 
broker, between Doctor Herman J. Kassow as purchaser 
and the defendants as sellers of Lot 62, Square 1743, with 
improvements thereon, known as premises 5439 42nd 
Street, Northwest, District of Columbia, for the sum of 
Sixteen Thousand Nine Hundred and Fifty Dollars ($16,- 
950.00). In and by said contract defendants promised and 
agreed to pay plaintiff the regular rate of commission 
fixed by the Washington Real Estate Board which at that 
time and for a long time prior thereto was and still is five 
percent (5%) of the purchase price, or Eight Hundred 

Fortv Seven Dollars and Fiftv Cents ($847.50). 

• • 

4. Defendants have failed and refused and still fail 
and refuse to pay plaintiff the said sum of Eight Hundred 
Forty Seven Dollars and Fifty Cents ($847.50) or any part 
thereof. 

WHEREFORE, the plaintiff demands judgment against 
the defendants for the sum of Eight Hundred Forty Seven 
Dollars and Fifty Cents ($847.50) with interest from April 
18, 1943, besides costs. 

/s/ Arthur Hilt«axt>, 
Shoreham Building, 
Attorney for Plaintiff. 
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Bill of Particulars 


Plaintiff, a duly licensed real estate broker in the 
District of Columbia, claims a broker’s commission in the 
sum of Eight Hundred Forty Seven Dollars and Fifty 
Cents ($847.50) under the terms of the contract dated 
April 18, 1943 between Doctor Herman J. Kassow as pur¬ 
chaser and defendants as sellers of premises 5439 42nd 
Street, Northwest, District of Columbia, for the sum of 
Sixteen Thousand Nine Hundred and Fifty Dollars ($16,- 
950.00), said commission being at the rate of five percent 
(5%) of the purchase price. 

Plaintiff claims Eight Hundred Forty Seven Dollars and 
Fifty Cents ($847.50) with interest from April 18,1943 and 
costs. 

/s/ Arthur J. H tu l ax d, 
Shoreham Building, 
Attorney for Plaintiff. 

FILED 

4 June 16,1943 

Mun. Ct. D. C. 

ANSWER 


First Defense 

The complaint fails to state a cause of action on which 
relief can be granted against these defendants. 

Second Defense 

1. Defendants deny the allegations of paragraph three 
of the complaint. 

2. Defendants admit the allegations of paragraph four 
of the complaint. 
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3. Further answering said complaint defendants say 
that there were negotiations looking toward the making of 
a contract which resulted in the signing and delivery of 
a paper writing, photostat copy of which is attached hereto. 
The purchaser failed to comply with the terms and pro¬ 
visions of said paper writing although these defendants 
tendered themselves ready, able and willing so to do and 
by reason of the purchaser's said default these defen¬ 
dants were and are discharged from the purported obliga¬ 
tions thereof, if any. 

BRANDENBURG & BRANDENBURG 

Bv Louis M. Denit 
•> 

Attorney for Defendants 
' 719 15th Street, N. W., 

Washington, D. 0. 

F. A. TWEED COMPANY 
5 Real Estate 

5504 Connecticut Avenue N. W. 

Emerson 1290 

Washington, D. C. April 18, 1943 

RECEIVED FROM Dr. Herman J. Kassow a deposit 
of Check for Five Hundred Dollars ($500.00) to be applied 
as part payment of the purchase of Lot in Square, with 
improvements thereon known as No. 5439 Forty Second 
Street N. W. in the District of Columbia, upon the follow¬ 
ing terms of' sale: 

Total price of property Sixteen Thousand Nine Hun¬ 
dred and Fifty Dollars ($16,950.00). 

Purchaser agrees to pay Three Thousand Five Hun¬ 
dred Dollars ($3,500.00) cash at the date of conveyance, 
of which the deposit shall be a part. 

The purchaser is to place, a first deed of trust secured 
on the premises of Eleven Thousand Dollars ($11,000.00) 



due., 19., bearing interest at the rate of 4^ or 

5 per annum, payable Seven Fifty Per Thousand, First 
as to Interest and next as to Principal payable monthly 
. until Paid. 

The balance of deferred purchase money is to be secured 
by a Second deed of trust on said property, to be paid in 
monthly installments of Forty Eight Dollars ($48.00) or 
more, including interest at rate of 6 per cent per annum, 
each installment when so paid to be applied, first, to the 
payment of interest on the amount of principal remaining 
unpaid and the balance thereof credited to principal. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

The property is sold free of encumbrance except as 
aforesaid: title is to be good of record subject, however, 
to covenants, conditions and restriction of record, if an} , 
otherwise, said deposit is to be returned and sale declared 
off at the option of the purchaser, unless the defects are 
of such character that they may readily be remedied by 
legal action, but the seller and agent are hereby expressly 
released from all liability for damages by reason of any de¬ 
fect in the title. In case legal steps are necessary to perfect 
the title, such action must be taken promptly by the seller 
at his own expense, whereupon the time herein specified 
for full settlement by the purchaser will thereby be ex¬ 
tended for the period necessary for such action. 

Rents, taxes,water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of transfer. Taxes, general and spe¬ 
cial, are to be adjusted according to the certificate of taxes 
as issue by the Collector of Taxes of the District of Colum¬ 
bia, except that assessments for improvements completed 
prior to the date hereof, whether assessment thereof has 
been levied or not. shall be paid by the seller or allowances 
made therefor at the time of transfer. 
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Examination of title, tax certificate, conveyancing, no¬ 
tary fees and all recording charges, including those for 
purchase money trust, if any, are to be at the cost of the 
purchaser, who hereby authorizes the undersigned agent 
to order the examination of title and to prepare all nec¬ 
essary deeds of conveyancing; provided, however, that if 
upon examination the title should be found defective, tiie 
seller hereby agrees to pay the cost of the examination of 
the title and also to pay the agent herein the commission 
hereinafter provided for just as though the sale had actual¬ 
ly been consummated and all the terms of this contract 
complied with. 

Within 30 days from the date of acceptance hereof by 
the owner, or as soon thereafter as a report on the title 
can be secured if promptly ordered, the seller and pur¬ 
chaser are required and agree to make full settlement 
in accordance with the terms hereof. If the purchaser 
shall fail so to do, the deposit herein provided for may 
be forfeited at the option of the seller, in which event the 
purchaser shall be relieved from further liability here¬ 
under, or without forfeiting the said deposit the seller 
may avail himself of any legal or equitable rights which 
he may have under this contract. Tn the event of the for¬ 
feiture of the deposit, the seller shall allow the agent one- 
half thereof as a compensation for his services. 

Settlement is to be made at the office of the agent or 
at the Title Company searching the title. The placing with 
the Title Company of the purchase money, the deed of 
conveyance for execution and such other papers as are 
required by either party bv the terms of this contract, 
shall be considered good and sufficient tender of perform¬ 
ance of the terms hereof. 

Seller agrees to execute the usual special wnrrantv deed, 
•ind to pay for revenue stamps on deed. 


1. Property is sold subject to an existing tenancy as 
follows: Possession upon Settlement. 

2. Seller agrees to give possession at time of settle¬ 
ment, and in the event he or she shall fail so to do, he or 
she shall become and be thereafter a tenant by sufferance 
of the purchaser and hereby waives all notice to quit, as 
provided by the laws of the District of Columbia. 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded 
is assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District 
of Columbia, or prosecutions in any courts of the District 
of Columbia on account thereof against or affecting the 
property at the date of settlement of this contract shal 
be complied with by the seller, and the property conveyed 
free thereof. This provision shall survive the delivery ot 
the deed hereunder. 

The seller agrees to pay to F. A. TWEED CO., the said ! 
ao-ent, the regular rate of commission fixed by the W ash- ( 
ington Keal Estate Board. The Title Company or the Real 
Estate Office, through which settlement is made, is here > j 
authorized and directed to make deduction of the aforesaid 
commission from the proceeds of the sale and to make j 
payment thereof to the said agent. Entire deposit to be j 
held by F. A. TWEED CO. until settlement hereunder is , 

made. 

Where the property sold under the within contract is 
located in Montgomery County. Maryland, the words Mont-; 
gomerv County, Maryland, are to be substituted in the, 
place of the words the District of Columbia; and the pur-; 
chaser assumes the annual Washington Suburban Sanitary; 

tax. 


i 

! 
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The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, 
administrators or assigns. 

Tiiis contract when ratilled by the seller contains the 
final and entire agreement between the parties hereto, and 
they shall not be bound by any terms, conditions, state¬ 
ments or representations, oral or written, not herein con¬ 
tained. 

Venetian Blinds, Refrigerator and Electric Range are 
a Part Of This Contract and are to remain with Property. 

F. A. TWEED CO., Agent 
By A. A. Muse. 


We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

Dr. Herman J. Kassow (Purchaser) 

April IS, 1943 

Leon Buckner (Seller) 
Jane Buckner (Wife of Seller) 

Property is to be conveyed in the name of. 

It is understood that the sellers are not to pay 
6 any bonus—or penalty to pay off Loan—on the 
existing 1st Deed of Trust to The Evening Star— 
or holder of the said Deed of Trust. 


This the 18th day April, 1943. 

F.A.TweedCo. 
F. A. Tweed. 
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Session Resumed 


11 Thursday, May 24,1945 

Judge Quinn 

Mins. 150, 

Page 146: 

Upon consideration of defendants’ motion, filed herein, 
for a new trial, it is ordered that said motion be, and the 
same is hereby overruled. Wherefore, it is considered 
that the plaintiff recover of the defendant the sum of 
Eight Hundred Forty Seven Dollars and Fifty Cents 
($847.50), with interest from April 18, 1943, and costs; 
and have execution thereof. 

Therefore defendants advice the court that they may 
wish to file a Notice of Appeal, and moves the Court to 
fix the maximum amount of an undertaking to operate as 
a supersedeas, and the Court thereupon fixes same in the 
sum of Eleven Hundred Dollars ($1100.00). Bond to be 
posted on or before May 28, 1945. 


Notice of Appeal 

12 Notice is hereby given that the defendants, Leon 
Buckner and Jane V. Buckner, appeal to the Mu¬ 
nicipal Court of Appeals for the District of Columbia, 
from the judgment of this Court entered on the 24th day 

of Mav, 1945. 

(s) Ben Lindas 

608 7th St., S. W., 

Attorney for Defendants. 
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Statement of Proceeding and Evidence 

15 The above entitled suit was tiled May 26, 1943. 
The complaint alleges that the plaintiff, a licensed 

real estate broker for the District of Columbia is entitled 
to the sum of $S47.50 being the commission on sale alleged 
to have been made by plaintiff for the said defendants, 
owner of the said real property. 

The defendants deny that they are indebted for any 
commission and allege that no purchaser was secured, 
ready, willing and able to purchase the said property in 
accordance with the terms of sale, and further that no sale 
was completed with any alleged purchaser because of the 
act of the plaintiff that made the closing of any sale im¬ 
possible. 

A trial was had before Judge Quinn and a judgment was 
rendered in favor of plaintiff for $847.50. Defendants ap¬ 
peal from this judgment. 

A transcript was made of the testimony given at said 
trial and has been filed in said cause, but the pertinent 
testimony to whicli said defendants refer is as follows: 

On April 18, 1943 a contract was entered into between 
the defendants herein and one Herman J. Kossow, by 
which said contract H. J. Kossow was to purchase certain 
real property from defendants for the sum of $16,950.00. 
The terms of sale were briefly as follows: Cash $3500.00, 
purchaser to place a first trust on said property of 

16 $11,000.00 and execute a second trust to defendants 
of $2450.00 payable $48.00 per month. When this 

contract was entered into there was a balance due on 
$6100.00. To release this trust it was necessary to prepay 
the interest to date of maturity. These facts were known 
te all parties interested at the time the contract was ex¬ 
ecuted. Before the contracts were signed, the plaintiff. 
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who was the agent negotiating the sale, wrote on the back 
of defendants contract the following clause 

“It is understood that the sellers are not to pay any 
bonus or penalty to pay off loan-on existing first deed of 
trust to the Evening Star, or holder of the said deed of 
trust, This the 18th day of April, 1943. | 

Signed F. A. Tweed Co. 

F. A. Tweed” 


The defendant then signed the agreement for the sale. 
However, the above stipulation was not placed on the 
copv of agreement to be given purchaser, but on the 
purchasers contract the following statement appeared, 
“4/19/43 Purchaser agrees to pay not over $43.00 to pay 
off existing first trust H. J. K The statement on pur¬ 
chasers contract does not appear on defendants contract. 


Neither of the parties to said contract had any knowl¬ 
edge of the stipulations made by plaintiff on the contracts 

of the other party. 

Two meetings were held by the parties to the contract 
and the plaintiff herein in an effort to close the sale. The 
first meeting was held on May 6th, 1943 at office of Colum¬ 
bia Title Company. At that meeting purchaser announced 
he was unable to secure a loan for $11,000.00 but could 
secure a loan for $9,500.00. However at this meeting suf¬ 
ficient cash was not tendered to defendants and the second 
deed of trust for $2450.00 had not been prepared or ex¬ 
ecuted and the sale could not be closed. However there 
was at the Title Companv an unexecuted deed of trust to 
the brother of the purchaser for $3500.00. No arrange¬ 
ments had been made to release the deed of trust 
17 then on the property or to prepay the interest. At 
the date of said meeting a deed for said property, 
properly executed, was offered by defendants and was left 
with the Title Company from May 6th to May 12th, 1943. 


i 
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A second meeting between said parties was held in the 
office of the Columbia Title Company, May 18, 1J-W. A 
this meeting the purchaser announced that a deed of trust 
for $11,00000 had been secured and the second trust had 
been prepared. However, at this meeting, no arrangemen 
had teen made to prepay the interest necessary to re ease 
the trust then on the property and the sale could not be 
closed. According to the agreement m^e between 
plaintiff in this case and the defendants, apart - 

agreement with the purchaser, this amount not. to be 
paid bv the defendants. At the May IS, 194 S> 

the defendants, had with them, the properly executed deed 

for the property. 

' At the final meeting of said parties on May 18 1943 
no monev was available to pay for the release of the trus 
on the property, either by plaintiff herein or by the pr - 

chaser of the property. 

No other meetings were held, no further effort was made 
to close the sale and the sale itself was never completed. 

Respectfully submitted, 

(s) Ben Lindas 
( s) T. D. Quinn 
Trial Justice 
June 27, 1945. 

Copy of above served on Arthur J. Hilland 
by mail— postage prepaid to his office, 

Shoreham Building, June 14, 1945. 

(s) Ben Lindas 

• • * * 

03 that the date fixed for the meeting at the Title 
company was for Wednesday, May 5, 1943, 


\nd T also offer in evidence another letter from the 
plaintiff to both defendants, dated May 3, 1943, inform- 



i„g them that a date for settlement had been fixed at the 

Columbia Title Company on May 6, 1943, at 11:30 a. m. 

* * * * 

FRED A. TWEED 
DIRECT EXAMINATION 

99 Q As a matter of tact, hadn’t you, during the 

period of your exclusive listing between January 

25th and February- 24th, 1943, had you not then contacted 

the holder of this first trust! A I had not. 

* * * * 

BY MR. STAFFORD: 

Q As a matter of fact, a trust of that description, with 
a limited amount of principal to be paid off in a year, and 
with a limited amount to be paid every month, is not paid 

off under any ordinary conditions without a bonus, is it! 

* * + * 

30 The Witness: Often-times a trust can be paid 
off by paying a one or two percent penalty, and in 

a majority of cases it can be increased. 

* * * * 

32 Q And the price placed on the property b\ the 
Buckners had not been changed, or lowered, by 

\pril 18 1943. A Mr. and Mrs. Buckner did not amend 
that figure, or lower it. They said, ‘‘Now, you get us the 
best offer you can get/' without mentioning an> 

33 figures, “but you bring me your best offer and I 

will be glad to accept the offer.” 

• * * * 

44 q You are sure that the $2,450 second trust was 
prepared at that time? A It was. 

Q Did you see it ? A 1 did. 

O \nd at the meeting on May (ith ? A 1 did. 

0 Before this Court in another matter on the 13th of 
Tulv 1943 T ask vou if you didn’t testify as follows with 
respect to the value of this property, which is the subject 

of this suit: 
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“Q You were of the opinion that it was worth $19,500 
on April IS, 1943, were vou not? 

45 “A Yes.” 

Do you recall testifying to that effect? 

* * • * 

A I did. 

* # • * 

40 Q Was there any conversation there at that time 
with respect to a second trust that was to be put 
on that property by Dr. Kossow’s brother? A Not on 
May 6th. 

• * • « 

47 Q And what occurred on that occasion? A 

* * • * 

He had a trust prepared by his brother; Isaac Kossow 
was making the loan in the amount of the second trust of 
$2,450 

• • • • 

Q Wasn’t there a $3,500 trust made out at that time 
to Dr. Kossow’s brother Isaac? A Yes, sir, there was 
a $3,500 trust made out to Dr. Kossow’s brother Isaac, 
that is correct. 

• • • • 

43 Q Now, on this occasion on May 6th, and on this 
occasion on May ISth, was the existing first trust 
released? A It was not released. 

• * • * 

Q It was not released on either occasion? A No. 

• • • • 

61 RECROSS EXAMINATION 

• • • • 

63 “0 I ask you if you didn’t testify at the former 

tidal of this case as follows, page 16 of the former 
record, you were asked: 



« .q Would it give him the second trust which was pro¬ 
vided to be given in plaintiff’s exhibit 2? 

~ # • 

• ♦ 

ii i \ No, it wouldn't. 

M “ -Q A»<1 »»»•< tk»t .n« of the »>£ 

they signed their names on that No. 2. 
is correct.’ ” 

"Now, can you reconcile that with your statement-” 

BY MB. STAFFORD: J 

O Now can you reconcile that with your statement 
that you told the Buckners it could be paid off at any tune 

at the request of the purchaser? A X did. 

! 

«s Q Was there all cash there in the Title Company 
on that occasion in the event there was no second, 
trust to the Buckners? A Tes, sir. j 

Q Did you see at that time the cash? A No. ■ 

Q 1 don’t mean the cash, but did you see the check? 

A Mr. Stafford, he had the currency and a certified 

check. i 

Q And can you give us the amount of this omTency? 
A 1 1 cannot. You would have to get that from Mr. Br , 

bury. 


60 


OR A TO K. BRADBURY 


was called as a witness for and in behalf of the 
plaintiff and, having been first duly sworn by the Cour^ 
assumed the witness stand and, upon examination, testified 

as follows: 
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DIRECT EXAMINATION 

• • • • 

S4 MR. HILLAND: 


Exhibits 12 and 13 are letters irom the Second National 
Bank to the Title Company directing the Title Company 
to prepare those trusts; the first one was for $10,500, 
and the second letter increased it to $11,000. 

• • • • 

S5 Your Honor will observe that the first letter was 

dated, I believe, April 24th, and the second letter 
May 7th. 

* • • • 

A I don’t think this $3,000 was tendered at that 
time. The\ said he was ready to go ahead with the 
deal, but it wasn’t until the 18th that he actually handed 
me any money. 

Q He had the $3,000 on the 1.8th? A Yes. 

• • • • 

SC CROSS EXAMINATION 

* • • ' • 


Q That second trust, then, for $2,450, is shown bv vour 
records to have been ordered May 12, 1943, is that correct, 
Mr. Bradbury? A That’s right. 

• • • • 

Q This is a trust note running to the order of Isaac 
and Blanche Kossow in the Sum of $3,500, 

• • • * 

A Yes. 

Q Can you state when this trust was ordered and this 
note ordered prepared? A May 3rd. 

• • • • 



89 I am simplv asking how those thousands of dollars 

were computed and what they consisted of: j 

. , • • 

j, (interposing:) Plus the money to be borrowed from j 
the bank or the Saul Company, whichever it was. j 

Q Or from the brother? A Or from the 

90 brother, Yes 

• * * * 

Q None of these notes, either first trust or second 
trust, and none of these trusts, either first or second, were ( 

executed, were they? A I don’t think so. j 

Q They show on their face that they were not, do th y 

not? A Yes, sir. 

• * • • 

94 Q Who would have to pay? A That was the 
question I asked at the time, who would have to pay. 

0 What response did you get on that occasion t AI 
That the Buckners wouldn’t, they wouldn’t go through; 
with the deal on that basis. 

95 Q But you also recall that on that occasion some¬ 
thing of the nature of what I said took place, thaj 

Mr. Tweed said he would have to pay interest to maturity? 


A Something like that. 

MR. STAFFORD: No other questions. 

REDIRECT EXAMINATION 

BY MR. HIT.LAND: j 

* * * * 

Q Now, as a matter of fact, that occurred in pointing 
out the disadvantages of insisting on replacing the exist¬ 
in'* trust as called for in the contract, and that occurred 

on Mav 6th. isn’t that right? A That occurred often. 


IS 


Q And isn’t it true that it did not occur on the last 
occasion? A I can’t recall. 

• • • « 

96 RECROSS EXAMINATION 

BY MR. STAFFORD: 

• * * « 

0^ Q But you recall it was made? A At some 
time during the proceedings that statement was 
made, but whether it was made that day or some other 
day, I couldn’t say. 

Q Was there cash or checks the last day which would 
have taken care of the necessary cash payments to close 
the transaction? A There was a check for $3,000 to 
pay— 

Q There wasn’t a check for $5,000? A No. 


104 EVELYN K. RAMSEY 

was called as a witness for and in behalf of the plain¬ 
tiff and having been first duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination, 
testified as follows upon 

DIRECT EXAMINATION 

• • • * 

BY MR. HILLAND: 

• • • • 

105 Q. And did Mr. Buckner make any explanation 

106 to you why he wanted the letter? 

* * • * 

A. No, I don’t know exactly why he wanted the letter, 
except I understand—I think at that time there was a 
question of a case in Court about it, that was my 

107 understanding, that he needed the letter. 



19 


i 

i 

i 


i 
! 

• * • • 

Q. Yes, what did he say he wanted? A. He didn’t 
say. I think he just wanted to know what we would do, 
whether we would increase the first trust, or not, and that 
we would have a letter written to him to the effect of 

108 what we would do, whether we would increase, or j 
whether we wouldn’t. 

i 

• * • • 

Thereupon 

ARCHER ALLAN MUSE 

was called as a witness for and in behalf of the plaintiff 
and, having been first duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon exami- j 

109 nation, testified as follows upon 

DIRECT EXAMINATION | 

I 

• • • • 

i 

BY MR. HILLAND: j 

# • • • 

110 Q Did you receive any offers for the property 
other than the one you received from Dr. Kossow? 

A No, sir. j 

• # • • 

111 Q Was the property advertised while it was 
listed in your office? A Yes, sir. 

i 

Q Do you remember in what papers it was advertised f | 

A Well, it was advertised in the Star and Post, both. 

Q Do you remember how long a period of time it vras 

advertised? A Well, it was advertised, I would say, for 
at least two and a half months, two months. 

Q Do you know of any other salesmen in your office! 
who showed the house to other prospects? A No, sir, 



I can’t say that I knew that any of the other salesmen 
showed it. 

* * • * 

112 Q Did they tell you who built it? A Yes, Ed¬ 
die Carr built the house. 

* * * * 

211 DR. HERMAN J. KOSSOW 

• • • • 

DIRECT EXAMINATION 

• * * * 

215 Q Now, how many times did you appear at the 
Columbia Title Company in connection with the 
settlement of this transaction? A Three times. 

Q When was the first time ? A I imagine it was April 
27th. 

* * • * 

Q And were you prepared to go through with the 
settlement at that time? A I w T as. 

# # * * 

217 CROSS EXAMINATION 

® # * * 

221 Q Did Mr. Muse tell you at that time, April 19th, 
that Mr. Tweed had been to see the holder of the 

existing first trust, and that there would be no charge 
made to secure its release? A No, no. W hat was 

222 told to me was that in case—he told me about the 
existing clause in the back of his contract, which 

had nothing to do with my contract at all, and he said in 
case there was a bonus, which he thought would be about 
$43, to pay off the existing trust, would T be willing to pay 
$43 on that to the real estate man, and T agreed to do it, 

and further than that T don’t know anything about it. 

* • • * 

Q Now’, on April 27th, when you appeared at the Title 
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Company, were any papers drawn and submitted to you 

for signature? A No. 

• # • • 

Q Had you at that time arranged for an $11,000 first 
trust? A I explained that previously, sir, that I did not 
because there was some difficulty about getting the first 
trust off, so I agreed to give Saul a trust for $9,500, 
223 and give the balance in cash. 

Q. Was there a second trust prepared at that 

time? A There was supposed to be one for $2,450. 

• • • • 

i 

THE COURT: Which time ? 

MR. DENIT: May 6 th. 

• • • • 

118 H. M. AMMERMAN j 

was called as a witness for and in behalf of the j 
defendants and, having been first duly sworn by the Clerk 
of the Court, assumed the witness stand and, upon exami-j 

nation, testified as follows upon 

• • • • 

124 Well, according to that letter, he apparently in¬ 
sisted on paying the second trust in cash, all cash— j 

* * * • 


126 RECROSS EXAMINATION 

• • • • 

BY MR. HILLAND: 

Q At that settlement on May 6th, MM did anybody ask 
Mr. and Mrs. Buckner, •*** to pay any bonus, or penalty,j 
*•** of paying off the existing first trust? A I don’t 
recall any question like that coming up at the Title Com-: 
panv. 

' • • • • 

MARY SHELDON McLEAN 
DIRECT EXAMINATION 

• • • • 

136 O Yon may answer. What did you find with 
respect to advertisements of a house of the char¬ 
acter you have described, and the location you have de-j 


I 



scribed? A Just one that answered that description, and 
it had a center hall, two car garage and gas heat, and it 
said it had a center hall, which they said this didn’t have, 
and it had no price, but I wrote it down anyway, and that 
is all I did find. 

MR. STAFFORD: Your witness. 

• • * * 

139 LEON BUCKNER, 

DIRECT EXAMINATION 

BY MR. STAFFORD: 

* • • * 

142 Q State anything that anybody said that you 
can remember. A **** and that he knows Dr. 
Kossow and that there is no risk at all, it is a good in¬ 
vestment; ### * 

* * * * 

144 Q State whether or not there was any discussion 
with respect to the terms of the proposed second 
trust that was to go on the property. A The terms of 
the second trust? Mr. Tweed read the contract to us and 
said they were to pay $48 a month. lie didn’t mention 
that lie had it $48 a month or more. 

• • • * 

147 Q Will you state what occurred at the Title 
Company on May 6th? A ^es. W hen we walked into 
the settlement room Mr. Tweed said, “This is an all cash 
proposition.” 

• * • * 

Q All right, go ahead. A He said, “Dr. Kossow is 
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going to give his brother a second trust, as he wants the 
interest/' 

Mrs. Buckner said, “That is why I want the second 
trust.” 

• « • • 

148 Q Never mind that, just state what he said and 
did. 

• * • # 

I said, “This is vour second time here. You haven't any 
second trust for us, **** nor have you anything that we 

can accept.” 

• * • • 

A Mr. Tweed then said: “We have a $9,500 first trust 
and all cash, and we have an $11,000 first trust, and you 
can take either.” 

I said, “Let’s see that $11,000 first trust.” 

• • • • 

and he brought it out and, in a meek voice he said, “It is 

onlv $10,500.” 

Q Did anything else occur there that day? 

• • • • 

A I told Mr. Tweed, I think, right there, that Dr. Kossow 
said that $11,000 was put in there on purpose so that he 
could withdraw from the deal whenever he wanted 
149 to, because Mr. Tweed told him he could withdraw 
from the deal if he wanted to any time because he 
couldn’t complete the $11,000 loan, 

• • * * 

Dr. Kossow spoke up to this effect: He said, “ I planned 
on giving you all cash. ’ 

• • • * 

O What was the next occasion when you visited 
the"Title Company? A On May 18th. 


150 
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151 Q State what took place on that occasion A The 
first thing was, Mr. Hirshman said, “We have the 

$11,000 first trust, $3,500 cash, and $2,450 second trust, ac¬ 
cording to the contract/' 

And I said, “ Have you got the loan released, the present 
loan released/' 

And Mr. Tweed then spoke up and said, “We have been 
easy with you last time, but we are not going to be easy 
this time; you have to pay the interest to maturity to get 
this loan released." 

Q Did you make any response to that? A I said, 
***» “The notation on the back of the contract frees us 
from doing that/’ 

* # • * 

A Mr. Ryan next then said, “Mr. Tweed, you are sup- 
posed to be impartial in this case.’’ 

Then Dr. Kossow said, “Well, you have got to pay the 
bonus this time, and that will cost you real money." 

Q Did anything more occur there at that time? A Mr. 
Tweed then said, “What is the use of taking Mr. Brad¬ 
bury’s time if you are not going through with the deal," 
and automatically we got up and left. 

* * • * 

152 Q What papers were mentioned? A They said 
they had the $11,000 first trust, $3,500 cash, and 

$2,450 second trust. Nothing else was mentioned. Tn fact, 
1 don't think it was over two minutes from the time we 
started to talk about the contract until we got up to leave, 
t don't think it took over two minutes. 

• * * * 

Q Was any extension, or tender, made to you in your 
transactions in connection with these documents T have 
mentioned on these occasions? A Not a thing. 

* * • m 
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CROSS EXAMINATION 

_ * * 
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* , Lr> do v«n claim yon first learned 

i0y that 

-•^ i ss-sr kt. ~*—- 

156 got down there. ^ ^ von didn’t 

Q When yon leanred^ ^ ^ complain abo ut 

call up anybody atM^ ^ on May 6th . • 

it, did you? A >o, on \[ av 6th? 

Q What complaint did you n^e W e *<*’ 

A I don’t know as we made a ^ ^ because- 
ieave the deed in escrow trust anfl 

Q (Interposing:) Let s taiK 
not about the deed. 
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i j * 4 - en\r\ I told him at 
4 I didn’t even tell lnm « m 1 rfv refina nced. I 
that time we wanted to ge P p ^ loan with a 
told him about the loan be ;re- 

$6,100 balance, and I ashed relcase that type of 

leased and he said. No, J 

l0an ” Q Now.atthes^^-^fit 

« »«**•*«"T 

a. i M»t >•”“ t:rL~s “'»& 

I knew we weren t from xne | 

contract. # • # * 





Q What steps did you take to obtain a release of that 
first trusjk? A We took no steps; we had no obligation— 

* * * * 

160 Q You talked to Miss Ramsey, his secretary? 
A That is true. 

Q And you asked her for a letter? 

A After both trials, 

• « # • « 

163 Q Was that all Mr. Ivauffinann said to you on 
that occasion, Mr. Buckner? A That is all. 

• # * « 

164 Q What purpose did you go there for? A We 
wanted to know whether the deal was going through. 

Q What deal? A For Dr. Kossow to buy the place. 
When a man signs a contract for $11,000 and can only get 
$9,500, you naturally think he can’t go through with it. 
Should we turn around and buy another place when he 
couldn’t go through with it, and have two places on our 
hands. 

• * * * 

170 Q How much? A He didn’t say. He just said 
the bonus had to be paid. 

Q Up to that time they had never said anything about 
it, had they? A Fp to that time he was going to give 
$9,500, and there wouldn’t be any necessity for it. 

• • • • 

173 Q That date. May 6th, you were told you could 
have a second trust for $2,450? A When could 
we have it ? 

1 Q Didn’t you say they told you they could have it 
ready the next day? A Yes, sir, Mr. Tweed said so; Dr. 
Kossow didn’t say so. 
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174 Q And pursuant to that letter you got that deed? 
A Later, on May 12th. 

Q May 12th? A Yes. 

Q Did you ever re-deliver that deed to the Title Com¬ 
pany? 

• • • • 

A Oh, I didn’t deliver it to the Title Company; I had 
it with me. 

• • • • 

177 RECROSS EXAMINATION 

• • • • 

Q **** Mr. Ryan, **** advised you on that occasion 
that that wasn’t any reason for not going through 
with the deal? 

• • • • 

178 A Not in that way. 

• • • • 

REDIRECT EXAMINATION 
BY MR. STAFFORD: 

Q How did he advise you? A He said, “Litigation 
is very costly, and I would advise you to go through with 
it if you can,” but that was before we went into the set¬ 
tlement room. 

BY THE COURT: 

Q Before you went into the settlement room? A Be¬ 
fore we went into the settlement room, before he knew 

what the proposition was going to be. 

• • • • 

RECROSS EXAMINATION 

• • • • 

179 Q *** in what way did he advise you? A This 
was out on the walk, the settlement was closed, and 

we were out on the walk talking—is that what you want? 




Q Yes? A He said, “My advice would have been,” 
he didn’t say it in the settlement room, but he said, 

180 “My advice would have been to leave the deed in 
escrow and give Mr. Tweed the opportunity to get the 
loan released. It wasn’t up to Dr. Kossow, or up to Mrs. 
Buckner, to pay it, but up to Mr. Tweed,” and that is all 
h^ said; and if you want some more, I will tell you what 
Mr. Tweed said as he went by. 

<* * * * 

REDIRECT EXAMINATION 

# * * # 

181 Q State what you said to Mr. Tweed, and what 
his answer was there at that time. A I said, “Mr. 

Tweed, did you say we would have to pay the interest 
to maturity to get that loan released?” and Mr. Tweed 
said, “I certainly did. You will have to pay every bit of 
it. 

* * # * 

1S3 Thereupon 

JANE V. BUCKNER, 

one of the defendants herein, being called as a witness for 
and in behalf of the defendants, and being then and there 
duly sworn **** testified as follows: 

m m m m 

DIRECT EXAMINATION 

• • • * 

185 Q Will you state what occurred at that time? 

A Well, Mr. Tweed asked for me, I heard him ask 
for me, **** Mr. Tweed seemed kind of disconsolate; he 
had his hand to his head and said the real estate business 
was getting to be a headache, that so many men were 
going into the service that by Fall they would have more 
houses than customers; I thought that was kind of funny, 
and so we all sat down and talked things over. 
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187 Q Was there any discussion about that phraseol¬ 
ogy in the contract about the payment of $48 or 

more with respect to the payment on the second trust? 

A Not that I know of. I didn’t read the contract be- 

I 

cause 

m * * * 

Q Now, will you state what occurred there at the 

188 Title Company on May 6th? A Well, just as we 
were walking across the hall, and almost ready to 

enter the settlement room where Mr. Bradbury was, Mr. 
Tweed said, “Mrs. Buckner, this is going to be an all 
cash settlement.” Well, I didn’t know what he meant by 
that; and we got inside and he said that Dr. Kossow was 
going to give his brother a second trust and, of course, I 
was surprised at that because that is the thing I wanted 
because of the interest, and he said his brother wanted the 
interest, and he said Dr. Kossow was going to give us a 
$9,500 first trust, and the rest of it was to be all cash. 

* * • • 

Q Did lie say that in the settlement room? A Yes, 
he said that in the settlement room, and he said, “Dr. Kos¬ 
sow can give it to you tomorrow,” and Mr. Buckner said 
**** “Well, we are here today to settle this second trust,” 
that the contract called for a second trust, and that we 

were there that day for settlement. 

• * • • 

189 Q Did you sign such a letter of instructions 

A Yes, I did. 

• • • • 

192 Q What, if anything, did you tell Mr. Tweed 
at your house on April 18, 1943, as to whether or 
not the first trust existing on the property could be re¬ 
leased ? 

• • • • 

A On the signing of the contract. He asked me if the 
first trust could be released and I said I really didn’t know. 
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* m * • 

I did tell him about the $1,900 clause they had in it, that 
that was all that could be paid in any one year. 

Q When, if at all, did you learn of the provision in Dr. 
Kossow’s copy of the contract as to a payment of 
193 $43 on account of any bonus? A I didn’t know 

anything about it. It came out on the settlement 

date. 

Q On the first settlement date? A May 6th. 

• • • • 

CROSS KXAMINATIOX 

BY MR. HILLAXD: 

* * * * 

19$ THE COURT: Not a substitute, Madam, but 

an alternative proposition, that you could have one 
or the other. 

THE WITNESS: No. 

• • • • 

199 Q But nobody had demanded a bonus, had they? 

A No, nobody had demanded, but Mr. Tweed there 
said we would have to pay it up to maturity, and that is 

the same tiling, isn’t it? 

# # * * 

201 MR. MCDONALD: That’s right. Now, the 

issue was, in the case in which we are now offering 
the record; are Mr. and Mrs. Buckner obligated, is this 
an enforeiblo and binding contract that has been signed 
between the said plaintiff and defendants, and on that the 
jury was polled and the Foreman answered, “We find no 
meeting of the minds.” The verdict was for the defend¬ 
ants, and the judgment was entered on the verdict. No 
appeal was perfected on the case, and it is the law of the 
case as between the Kossows and the Buckners on this 
verv contract Mr. Tweed is suing on here. 
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We do not contend it is res judicata, but we do contend 
it is pertinent to be considered in this case as to whether 
or not Mr. Tw'eed found a purchaser to buy that house 
or, to put it conversely, whether Mr. and Mrs. Buckner 
were obligated to sell the house, or pa\ damages foi breach 
of contract. 

* • * * 

229 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 309 

Leon Buckner and Jane V. Buckner, appellants. 


v. 

Fred A. Tweed, Trading as F. A. Tweed Company, 

APPELLEE. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued September 25, 1945 Decided October 17, 1945) 

Ben Lindas for appellants. 

Arthur J. HAland for appellee. 

Before Richardson, Chief Judge and Cayton, Associate 
Judge. 

CAYTON, Associate Judge: This case is here for the 
second time. The first appeal 1 was brought by Fred A. 
Tweed, whom the trial court had denied a commission for 
the sale of defendants' property. We ordered a reversal 
and on the second trial Mr. Tweed prevailed. Mr. and 
Mrs. Buckner now appeal. 

The evidence in the first trial was set out in some detail 
in the opinion we delivered on the prior appeal. In brief 


1 Tu'ccd v. Buckner et al., D. C. Mun, App., 39 A.2d 203, <2 W.L.R. 1015. 






it was as follows: Tweed, having been employed by Mr. 
and Mrs. Buckner to find a purchaser for their property, 
procured and submitted a signed contract at a sale price 
of $16,950. It provided for a cash payment of $3,500, the 
purchaser to place* a first trust of $11,000 and give the 
vendors a second trust of $2,450. The property had orig¬ 
inally been subject to a deed of trust for $9,500 which had 
at the time of the sales contract been reduced to $6,100 and 
was payable in installments over a period of years. 

i 

230 This trust was to be paid oft' with the proceeds of 
the new first trust and the balance of such proceeds was 
to be paid to the vendors. After the contract had been 
signed, Tweed wrote on the back of one of the copies an 
endorsement that the vendors were not to pay any bonus 
for releasing the first deed of trust. The purchaser later 
agreed to contribute not more than $43 for such purpose. 
The holder of the trust notes refused to permit accelerated 
payment of the balance due, but offered to increase the 
loan to the original sum of $9,500. The purchaser agreed 
to accept such a loan and to pay in cash the $1,500 differ¬ 
ence between that amount and the $11,000 first trust provid¬ 
ed for in the contract. 

i The parties met at the title company and the purchaser 
offered to execute the necessary papers, to make the $3,500 
cash payment and to pay the $1,500 just mentioned. 

The vendors refused to settle on the ground that the 
contract called for a first trust of $11,000 and not $9,500. 
The parties agreed to meet at the title company again, 
twelve days later, to settle the matter. At the first meet¬ 
ing the deed was executed and deposited with the title 
company with a letter of instructions containing the fol¬ 
lowing language: 

“* * * This deed is not to be recorded unless and 
until the terms of the contract of sale dated April 18, 
1943 are strictly complied with by the purchasers. 
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i.e., that they place a first lien deed of trust on the 
property of $11,000; a $3500 cash payment; the bal- j 
ance secured by a deferred purchase money trust; 

• * ■* u 

But six days later the vendor called at the title company j 
and withdrew the deed and the letter of instructions. 

j 

i 

When the parties had their second meeting at the title 
company, vendors again insisted that the purchaser secure j 
a release of the existing first trust without cost to them and 
place a new trust of $11,000. They refused to proceed 
witli the settlement. 

In our decision we reiterated the familiar rule that in 

I 

order to earn a commission a broker must produce a pur¬ 
chaser ready, able and willing to purchase upon vendor’s 
terms. 

We held that performance of a broker's undertaking may 
be evidenced by an executed agreement of sale, bv! 
231 submission of an acceptable offer which the princi¬ 
pals refuse to accept, or by production of a pur¬ 
chaser ready, able and willing to purchase upon the author-i 
ized terms. 

We also held that where no detriment to the vendor re¬ 
sulted, a variance between the purchaser’s offer and the; 
authorized terms may be so inconsequential as to make the) 
vendor’s refusal to complete the sale capricious; and that] 

! 

such variance can not deprive the agent of his commission. 

Analyzing the owners’ contention that they were entitled 
to a deed of trust of $11,000 and not one of $9,500 with thq 
difference in cash, we pointed out that there would be no 
resulting diminution in the amount of cash they would re^ 
ceive in the settlement. Computing the amounts involved] 
we demonstrated that under either arrangement the $3,50Q 
down payment was not affected and that the cash differ^ 
ential on the settlement would be the same. Also, we 
pointed out that the second trust which the purchaser wa^ 



.‘51 


required to give would, under the tendered arrangement, 
have been subordinate to a first trust Hen of $9,500 instead 
of one of $ll,000-an advantage to the vendors. 

We explained that though an agent is required to find a 
purchaser on the **identical” terms authorized by the own¬ 
er, 5 a deviation from such terms must, in order to defeat 
an agent’s claim for commission, be substantial as well 
as detrimental to the owner. Finally, we held that the 
claimed variance between the deed of trust tendered by 
purchaser and that provided in the contract was trivial 
arid inconsequential and that the owner’s refusal to com¬ 
plete the sale was without legal .justification. 

Studying the evidence at the second trial, we find it was 
substantially the same as that produced when the case 
was tried before. The only new matter of any conse¬ 
quence arose when defendants obtained leave to amend 
their answer in order to allow evidence of alleged breach 
of trust on the part of Tweed. Such evidence was re¬ 
ceived; but it was sharply contradicted and thus left the 
question strictly one of fact. 

' Aside from the matters we decided on the first appeal 
only two arguments merit consideration now. Appellants 
through their new counsel advance the argument 
232 that the failure of the sale was due to acts of Tweed 
himself. But the evidence does not support the 
contention. 

Thev argue also that there was never a valid tender bv 
the purchaser, either of the trusts or of the necessary cash 
to close the deal. But we think this defense is not avail¬ 
able to them in view of their withdrawal of the deed from 
the title company and their flat refusal to proceed with the 
settlement. Under these circumstances a repented and 


2 Henrich v .Sullivan, 52 App. D. C. 95, 281 F. 599; Battle v. Price, 63 
App. D. C. 326, 72 F.2d 377. 



more formal tender by the purchaser would have been use¬ 
less. The law does not require futile gestures. 

Our study of the record satisfies us that the case was 

carefully tried and correctly decided. 

Affirmed. 

The Chief Judge sat during the argument of this case 
and agreed with the foregoing opinion, but died before its 
publication. 


233 Wednesday , October 17, 1945 

The Court met pursuant to adjournment. Present: The 
Honorable Nathan Cayton and Andrew M. Hood, Associate 

Judges. 

* • • • 

Leon Buckner 

and Jane V. Buckner, Appellants , 

No. 309 

v. „ 

October Term, 194 cl 

Fred A. Tweed, trading as 
F. A. Tweed Company, Appellee. 

Appeal from the Municipal Court for the District of 
Columbia, Civil Division. This cause came on to be heard 
on the transcript of the record from the Municipal Court 
for the District of Columbia, and was argued by counsel. 
On consideration whereof, It is now here ordered and ad¬ 
judged by this Court that the judgment of the said Mumci- 
pal"'Conrt. in this cause, be and the same is hereby, af- 

firmed. 

Nathan Cayton, 

Associate Judge 
October 17, 1945. 

• * • • 
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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9128. 


LEON BUCKNER ET AL., Appellants, 


FRED A. TWEED, TRADING AS F. A. TWEED 
COMPANY, Appellee. 


Appeal from the Municipal Court of Appeals for the 

District of Columbia. 


brief for appellee. 


STATEMENT OF THE CASE. 

The facts of this case are fully and correctly stated in 
the opinion of the Municipal Court of Appeals on the first 
appeal, which is reprinted in the appellants’ brief, pages 
9 to 17, and in its opinion on the second appeal, which 
appears in the joint appendix at page 31. These statements 
of the facts are sustained by the stenographic transcript 
of the evidence. (R. 19-203 and 211-225) 

SUMMARY OF ARGUMENT. 

The assignment of errors and arguments in appellants 
brief (1) go beyond the scope of the assignment of errors 
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filed in the trial court and the scope of the questions raised 
in the trial court (2) garble the facts and (3) raise issues 
of fact resolved against the appellants in the trial court. 

The record presents no question for review that was 
called to the attention of the trial judge. 

The appellee found a purchaser and brought the appel¬ 
lants and purchaser into agreement on the price and terms 
of sale of the real estate involved. 

Neither the appellee nor anyone else made a consum¬ 
mation of the sale impossible. The sale failed to be con¬ 
summated simply because the appellants refused to make 
the final settlement. 

The burden of proving the defenses that the contract 
was not performed because of the alleged default of the 
purchaser and the alleged improper acts of the appellee 
was on the appellants. 

No contention was made at the trial that the relation of 
principal and broker did not exist. Code Section 45-1408 
does not provide, as argued by the appellants, that a 
broker’s offering of real estate for sale without written 
authority shall work a forfeiture of the broker’s right to 
compensation. Moreover, in this case, the broker had been 
authorized and his services were accepted by the appel¬ 
lants. 

ARGUMENT. 

The assignment of errors and arguments in appellants’ 
brief (1) go beyond the scope of the assignment of 
errors filed in the trial court and the scope of the 
questions raised in the trial court (2) garble the facts 
and (3) raise issues of fact resolved against the appel¬ 
lants in the trial court. 

(a) The assignment of errors and questions raised in the 
trial court. 

The appellants’ brief rambles far beyond the scope of 
the matters involved in this appeal. The assignment of 
errors filed in the trial court was as follows: (R. 13) 
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“The Trial Court erred: 

1. In finding that the plaintiff, as a broker, had 
found a purchaser for the defendants, ready, willing 
and able to purchase the property of defendants. 

2. In finding that an agent by his acts can make a 
consummation of a sale impossible and still be entitled 
to collect a commission. 

3 In finding that the defendants carried the burden 
of proving that the contract was not performed be¬ 
cause of the default of purchase and improper acts of 

the agent. 

4. In finding and entering judgment for the plain¬ 
tiff. 

5. In admission and exclusion of evidence. 

6. In other respects apparent on the record.” 

It is doubtful that even the questions raised by the fore¬ 
going assignment of errors were presented to the trial 
Tud«-e There were no requests for findings of fac or or 
rulings on questions of law submitted by the appellants at 
the trial. There was no motion for judgment at the close 
$ aU the evidence. (B. US and 203) The trial judge’s 
general finding in favor of the appellee (R. 0 is ^PP°^d 
by the stenographic transcript of the evidence. (K. 19-203 
and 211-225) In this state of the record, no question is 
presented for review on this appeal. International Finance 
Corporation v. General Motors Acceptance Corporation, 63 
Ann. D. C. 325, 72 P. (2nd) 376. See also sections ll-<<- 
and 11-773, District of Columbia Code, 1940 Edition. 

(b) Appellee found a purchaser and brought the appel- 

lants and purchaser into agreement. 

The analysis of the evidence in the opinion of the Munici¬ 
pal Court of Appeals shows that the appellee found a pur¬ 
chaser and brought the appellants and the P ur *® s ” “ ° 
agreement on the price and terms (1) m the contract of 
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sale and (2) again in the letter of May 6, 1943. (Appel¬ 
lants’ brief 13 and App. 31) 

On the second appeal, the evidence of the purchaser’s 
leadiness, willingness and ability to purchase at the price 
and on terms agreeable to the appellants was the same, 
because, at the second trial, the testimony of the purchaser 
at the first trial* was admitted on the ground that he was 
in the service and stationed outside the District of Colum¬ 
bia. (R. 118 and 211, and App. 34) 

Excluding reported cases in which the question of pro¬ 
curing cause was the real question involved; for examples, 
(1) cases involving competing brokers, and (2) cases in¬ 
volving sales by the owner himself, the case of Fox v. Cohen, 
34 App. D. C. 389, seems to be the only reported case in the 
District of Columbia where a sale contract was actually 
negotiated by the broker between the owner and purchaser, 
and the owner, nevertheless, disputed the broker’s right to 
his commission. 

In Fox v. Cohen, supra, the broker actually procured a 
sale contract between the owner and purchaser, but the 
case is not analogous to the case at bar, because in that 
case the broker represented to the owner that the purchaser 
was “all right in every respect” and the owner relied on 
that representation in signing the sale contract. The pur¬ 
chaser failed to perform and was shown to have been finan¬ 
cially irresponsible. On that showing, it was held that the 
broker was not entitled to his commission. 

There are cases in which the broker claimed he had pro¬ 
duced a purchaser “ready, willing and able” to purchase 
at the price and on the terms fixed by the owner and that 
the owner had refused to enter into a contract, but these 
cases are not analogous, because in the case at bar the 
broker brought his principal and purchaser into agreement 
by (1) the contract, and (2) the letter of May 6. 

Consequently there does not seem to be a truly analogous 
case in the reported decisions of this jurisdiction. 
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In 43 L. R. A. 593, 599 there is an annotation covering 
cases like the one at bar. The cases in the annotation are 
so numerous that counsel is citing only one here, Kock v. 
Emmerling, 22 How. 69, 16 L. ed. 292. In that case the 
Supreme Court said: 

“* * * It would be a novel principle if the vendor 
might capriciously defeat his own contract with his 
agent by refusing to pay him when he had done all that 
he was bound to do. The agent might well undertake 
to procure the purchaser; but this being done, his 
labor and expense could not avail him, as he could not 
coerce a willingness to pay the commission which the 
vendor had agreed to pay. Such a state of things could 
only arise from an express understanding that the 
vendor was to pay nothing, unless he should choose to 
make the sale.” 

It will be observed from a reading of the above-cited 
annotation that it is immaterial whether the vendor or 
purchaser refused to perform, because the broker’s com¬ 
mission is earned when the vendor and purchaser are 
brought into agreement on the price and terms. 

The applicable portion of the annotation is supplemented 
in 44 L. R. A. 593, 606. J 

(c) Neither the appellee nor anyone else made a consum¬ 
mation of the sale impossible. The sale failed to be 
consummated simply because the appellants refused 
to make the final settlement. 

The facts show that the sale failed to be consummated— 
not because the existing trust was not released, as stated 
on page 3 of the appellants’ brief, or because of any al¬ 
leged misconduct on the part of the appellee, as argued 
on pages 23 to 26 thereof, or because the appellee made a 
consummation of the sale impossible, as suggested in the 
second paragraph of the assignment of errors filed in the 
trial court (R. 13)—but simply because the appellants 
refused to make the final settlement pursuant to the con- 

i 

I 
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tract of sale and the letter of May 6. In an effort to con¬ 
ceal their real reason for refusing to settle (which was that 
they learned the purchaser was a Jew (R. 118 and 211)) 
they resorted to trivial and inconsequential technicalities. 
(App. 34) 

The purchaser’s willingness and ability to pay $1,500.00 
cash, in addition to the cash payment required by the terms 
of the contract, (R. 216) and the holder’s willingness to 
renew the trust for $9,500.00, (R. 79) made it unnecessary 
to obtain a release of the existing first trust. (App. 33-34) 

(d) The burden of proving the defenses that the contract 
was not performed because of the alleged default of 
the purchaser and the alleged improper acts of the 
appellee was on the appellants. 

The third error set forth in the assignment of errors filed 
in the trial court was based on the erroneous assumption 
that the burden was on the appellee to disprove the affirma¬ 
tive defenses filed by the appellants. 

If the alleged default of the purchaser was a defense 
(See annotations, 43 L. R. A. 599 and 44 L. R. A. 606) the 
burden of proof on this issue was on the appellants. Dotson 
v. Milliken, 27 App. D. C. 500, 209 U. S. 237, 52 L. ed. 768. 

However, if this burden had been on the appellee, the 
trial judge would have been justified in finding that the 
appellee had carried the burden. There was abundant 
evidence to show that the purchaser was ready, willing and 
able to perform and that the appellants refused to per¬ 
form. 

On the issue of the appellee’s alleged improper conduct, 
raised for the first time during the course of the second 
trial, (R. 37) the decision of the Municipal Court of Appeals 
correctly shows that the evidence “was sharply contra¬ 
dicted and thus left the question strictly one of fact.” (App. 
34 and R. 55-61) In fact, the testimony of the appellants’ 
own witnesses tended to disprove the appellants’ allega¬ 
tions. (R. 126 and 130) 


7 


(e) No contention was made at the trial that the relation 
of principal and broker did not exist. 

The appellants’ answer in the trial court raised no 
question about the existence of the relation of 
and broker. (App. 3) The question was not raised at the 

trial (R- 19-203 and 211-225) 

The appellants’ brief admits and the record clearly shows 

that the appellants did employ the appellee to find a pnr- 

Ch Ai e though thfigency had expired, the record shows that 
the appellants continued to deal with the appellee as their 
agent Lid accepted an offer procured by him from a pnr- 
chaser found by him. (App. 4-8 and R. 22) 

Even if the appellee had no written authorization, he 
was entitled to recover his commission for procuring a 
purchaser who was ready, willing and able to purchase at 
a price and on terms agreed to by the appellants^ Section 
45 1408 of the District of Columbia Code, 1940 Edition, 
does not provide, as suggested by the argument of the ap¬ 
pellants that a broker’s offering of property for sale with- 
out written authority shall work a forfeiture of the brok¬ 
er’s ri-ht to compensation. The provision m question is 
in the nature of a police regulation providing the grounds 
on which the Real Estate Commission may suspend and 
revoke licenses. It does not relate to anything involved 
this case Under the statute of which that provision is 

.n«p p~'-* tb.t'b»*« ~ 

licensed 1. tie only tMng Hat week, a '"J* 1 ” 
broker’s right to recover his compensation. See Code S 

tion 45-1407. 

(f) Other points. 

The remainder of the alleged errors and arguments in 
appellants’ brief either were not raised in the trial court 
or P relate to issues of fact resolved against the appellant, 

or both. 



8 

CONCLUSION. 

1 In conclusion, counsel for the appellee respectfully sub¬ 
mits that the judgment should be affirmed. 

Arthur J. Hilland, 

Attorney for Appellee. 
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COUNTER STATEMENT 

Purchaser did not agree to notation on back of Appel¬ 
lants’ contract. (App. 20) Nor did Appellants agree to 
notation written above their names on copy of purchaser’s 
contract as stated in Appellee s brief, page 2. 


Purchaser made no tender on sale contract (Appdx. 
16, IS), nor did he agree to the substitute plan of Appellee 
(Appdx. 21 and 23); The Appellee did not make or cause 
to be made an enforceable contract of sale or fulfill his 
obligation to Appellants concerning payment of interest 
as stated in Appellee’s brief, page 2. 

There are further erroneous statements on same page 2 
of Appellee’s brief that are controverted herein. 


SUMMARY OF ARGUMENT 


1. A basic issue joined by Appellee’s brief. 

2. Appellants although not required to prove purchaser 
was financially unable to comply to substitute plan of 
Appellee or other inability to perform; nevertheless did 
prove purchaser’s inability to finance on substitute plan 
of Appellee. 

3. Cases cited in Appellee’s brief do not prove commis¬ 
sion had been earned by Appellee. 

4. Purchaser was not in agreement with Appellee’s 
plan of financing or in agreement with Appellants’ obliga¬ 
tions as expressed in contract; nor was Appellee always 
in agreement as to obligations of Appellants. 

5. No tender was made to comply to May 6, 1943, 
letter of instruction left with signed deed by Appellee 
on deposit with Title Company. 

6. The municipal Court of Appeals committed error in 
reversing the first judgment of the trial court and in af¬ 
firming the second judgment of the trial court. 

7. The broker suffered no damages from the failure 
of the sale. 

8. Statements made by Appellee in an attempt to con¬ 
found the issue. 
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9. Written Contract of Employment expired nearly 
two months prior to time contract of sale was signed by 
Appellants: therefore purchaser had been secured before 
contract was signed by Appellants; and a promise to pa\ 
broker on a past consideration is void. 


ARGUMENT 


1. A Basic Issue Joined by Appellee’s Brief 

One of the basic issues joined by Appellee’s brief page 7, j 
is that there was no written contract of employment m 
force on which to collect a commission until a sales con¬ 
tract was signed after purchaser was procured and had 
signed the offer, and therefore no written contract as a 
basis for commision until sales contract was signed b> 
Appellants. And this in violation to Act of Aug. 2o, 1937, 
C760 (Stat. 45-1408) USC Vol. 50, page 793, (Sub N). | 
Nevertheless there was not an enforceable contract be¬ 
tween purchaser and Appellants nor had purchaser agreed 
to comply to the substitute plan of Appellants nor had 
purchaser made a tender so to do. 

This substitute plan of Appellee was for a $9,500.00 first 
trust, $5,000.00 down payment and $2450.00 second trust 
to be made to Appellants. Contract stipulated the price 
of $16,950.00 to be financed with a $11,000.00 first trust, 
$3,500.00 down payment, and a second trust of $2450.00 i 
made to Appellants. (Appdx. 4, 5) But there was no de¬ 
posit of money with the Title Company on May 6th, 1943, j 
settlement meeting and no second trust for $2450.00 made ; 
to Appellants was on deposit or even ordered until May 
12,1943. (Appdx. 16). But there was on deposit a $3,500.00 I 
second trust made to bother of purchaser (Appdx. 14) but j 
this was kept a secret from Appellants as to the amount of j 
same. (Appdx. 14) At this meeting of May 6 purchaser ex- 
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pressed his desire to pay all cash above the $9,500.00 first 
trust, but purchaser had no money on deposit with the 
Title Company at that time and further that proposition 
was not agreeable to Appellants. Appellee would like to 
collect a commission regardless of the fact purchaser did 
not agree to notation written on back of Appellants contract 
by Appellee. (Appdx. 20) And notwithstanding Appellee 
obligated himself to pay that bonus to obtain the release of 
the then existing trust (R27) but that obligation was never 
fulfilled. (Appdx. 14) And therefore a new first trust of 
$11,000.00 could not be placed. 


2. Appellants Although Not Required to Prove Purchaser 
Was Financially Unable to Comply to Substitute Plan 
of Appellee or Other Inability to Perform it Neverthe¬ 
less, Did Prove Purchaser’s Inability to Finance on 
Substitute Plan of Appellee 

Appellants accepted purchaser on recoimnendation of 
Appellee (Appdx. 22) but did not accept purchaser on the 
substitute plan of financing of Appellee which required 
purchaser to increase his down payment by $1,500.00. But 
there was no tender made by purchaser on May 6, 1943 
or on May 18, 1943 to finance on that plan. (Appdx. 16, 18) 

Appellee in presenting this substitute plan should have 
had purchaser express himself as being ready to comply 
therewith by a tender. (Appdx. 16) But, on the contrary, 
Appellee kept the secret from Appellants regarding pur¬ 
chaser’s inability to finance with a $2450.00 second trust 
made to Appellants with the substitute plan requiring a 
down payment of $5,000.00 with a first trust of $9,500.00. 

In Dotson r. Milliken, 27 App. D. C. 500 cited in Ap¬ 
pellee's brief, page 6, the Court said that it was not neces¬ 
sary to decide whose obligation it was to show purchaser's 
financial inability: and, that in that case owner accepted 



o 


purchaser without objection, recognizing him as answering 
all the requirements and that there was no question bu 
that he was solvent; but, as a general rule the owner of 
property did not have to pay broker unless broker shows 
that he procured a person willing, ready and able to pur¬ 
chase upon the terms prescribed by his principal. But, here 
Appellee contends that Appellants were required to accept 
purchaser on the substitute plan of Appellee, when this 
plan required $1,500.00 more down payment from purchaser 
than the original contract stipulated; and further conten Is 
that Appellee was under no obligation to show purchasers 
ability to finance on this substitute plan requiring $l,o00.00 
more'down pavment. The law is that the purchaser's ability 
to finance is not to be assumed but must be provedl by 
substantial evidence. Attention is called to cases of Koehler 
v. Gross, 146 A. S87,297 Pa. 376, Pratt v. Realty Associates, 
Inc. a-333, Mun. Ct. of App. decided 1-1846. 


3. Cases Cited in Appellee’s Brief Do Not Prove That 
Commission Had Been Earned by Appellee 

j 

In Kock v. Em merling, 22 How. 69, 16 L. ed 292 cited in 
Appellee’s brief page 5, and others cited in these pages 
43, L. R. A. 593-599, except towards latter part of page 
599, owners of property did not sign contracts and the pre¬ 
sumption by the Courts were that in all these cases pur-j 
chasers would sign an enforceable contract. However the; 
contract between purchaser and Appellants herein is un¬ 
enforceable. 

In same volume, 43 L. R. A. from pages 600 to 606 there 
are cases in notes with contract signed; why were not 
these cases cited instead of cases with no contract signed, 
as these cases with sales contract signed should be accord^ 
ing to Appellee’s argument of contract between purchaser 
and Appellants in case at bar much better cases to refer to. 
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In 44 L. R. A. 593 the main case cited is Lunney v. Healy, 
annotation cited in Appellee’s brief page 5. In this particu¬ 
lar case it states * * * “he cannot escape paying commis¬ 
sion unless the contract so made with the purchaser is so 
defectively drawn as to be unenforceable. The other cases 
cited in the notes on these pages infer that the contracts 
were enforceable or are required to be enforceable. On page 
35 of Appellant’s brief is cited,—“In the Law of Real Es¬ 
tate Brokerage” by McChesnev it said on page 18,—“Since 
the contract could not be enforced by the customer lie did 
not have to pay broker.” 


4. Purchaser Not in Agreement With Appellants’ Con¬ 
tract as to the Notation on Back of Same: Nor in 
Agreement With Appellee’s Plan of Financing: Nor 
Was Appellee in Agreement as to Obligations of Appel¬ 
lants 

The Purchaser did not agree to the notation written on 
back of Appellants’ contract. (Appdx. 20) Appellants did 
not agree to the notation regarding $43.00 written above 
their signatures on purchaser’s contract. (Appdx. 30) The 
contracts were therefore unenforceable Carver v. Hally 
3 App. D. C. 170: Riley v. McHarg , 47 App. D. C. 389; Cle- 
borne v. Totten. 61 App. D. C. 69, 57 F 2d 435. 

There was no meeting of the minds. Mr. Craig R. Brad¬ 
bury, clerk of Title Company, didn’t know who would 
have to pay bonus. (Appdx. 17) Purchaser didn’t know 
whose responsibility it was. (Appdx. 24) Appellants knew 
it wasn’t their responsibility. (Appdx. 25) Appellee knew 
at all times it was not Appellants. 

Mr. Bradbury testified that there was no money on de¬ 
posit with the Title Company until May 18th, 1943. 
(Appdx. 16) So the sale could not have been consummated 
on May 6, 1943, and only $3,000.00 on deposit with the 



Title Company on May 18th, 1943. There was no check for 
$5,000.00 on May 18th as a down payment to complete 
sale on substitute plan of Appellee. An unexecuted $3,- 
500.00 second trust made to brother of purchaser is not 
cash, but assuming it to be cash and the $3,500.00 on de¬ 
posit including the $500.00 on deposit with Appellee w ould 
onlv total $7,000.00. An all cash proposition above the 
substitute $9,500.00 first trust would have required $7,-| 
450.00, as this would total only $16,500. The purchaser was | 
short $450.00 on his all cash plan even counting the $3,- j 
500.00 second trust made to brother of purchaser as cash, j 
It is clear that Appellants expected a second trust before 
they would have considered a contract of sale. (Appdx. 
15,23,29) | 

Appellee requested Appellants to pay bonus on May IS, 
1943. (Appellants brief 47 and 48) 

In regards to the argument that Appellants did not 
want to sell to a Jew; Leon Buckner the Appellant is a Jew. 


No Tender Was Made to Comply With May 6th, 1943 
Letter of Instructions Left With Signed Deed by Ap¬ 
pellants on Deposit With the Title Company 


There was no tender on May 6, 1943 complying in any 
particular with the terms stated in letter of instructions 
written bv Appellants 5 attorney at that time, signed by 
Appellant, and left on deposit with the Title Company. 

The opinion of the Municipal Court of Appeals (Appel¬ 
lants' brief page 13) referred to by Appellee in his brief 
page 4, state as follows: 

“Was the tender of performance on May 6th, 1943 
a sufficient compliance therewith. If so the vendor 
being put to no expense in connection with the exist¬ 
ing mortgage, appellant was entitled to his commis¬ 
sion for having produced a purchaser who was then 
readv, able and willing to buy upon vendors 5 terms. 5 


s 


In the second trial it was proven conclusively there was 
no tender of money or otherwise by purchaser on May 6, 
1943. (Appdx. 16) It was further proved that purchaser 
did not have a second trust made to Appellants on deposit 
with the Title Company on May 6, 1943. (Appdx. 14) 

The intention of Appellee is clear that he did not intend 
to consummate the sale by himself paying that bonus. 
(Appellants brief 48) There was not enough funds on 
deposit to fulfill that obligation he, Appellee admitted was 
his obligation (R27) but nevertheless requested Appel¬ 
lants to pay the interest to maturity to obtain release of 
the then existing trust. (Appdx. 17, 24, 30) 


6. The Municipal Court of Appeals Committed Error in 
Reversing the First Judgment of the Trial Court and 
in Offering the Second Judgment of the Trial Court 


This was a case tried to the Court without a jury. In 
the Act establishing the Mun. Ct. of App. there was created 
the standard by which the Mun. Ct. of App. could review 
such cases. 

Title 11-772, C1940 D. C. Code provides: 

. . If the case shall have been tried without a 
jury, the Mun. Ct. of App. for the District of Colum¬ 
bia shall have the power to review both as to the facts 
and the law, but in such case the judgment of the trial 
Court shall not be set aside except for error of law 
or unless it appears that the judgment is plainly 
wrong or without evidence to support it.” 

This Court in Nolan v. Werth, 79 U. S. App. D. C. 33, 
142 F 2d 9, had occasion to review this section and said: 

“. . . the evidence was such that either one of two 
different conclusions might reasonably have been 
drawn from it, and in such a case we have said time 
and again the decision is for the trial court; that its 
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judgment must stand and that the Appellate Court 
may not reweigh the evidence or override the find¬ 
ings except where it clearly appears they are mam- 
festlv wrong ... If the testimony is not sufficient 
to show that the trial Court’s decision is necessarily 
right, it wholly fails to show it is necessarily wrong. 

The issue was clearly raised at the first trial whether j 
the broker had produced a valid, enforceable contract, and 
whether the purchaser was ready, able and willing to com¬ 
plete the sale under it. The judgment against the broker j 
(Appellee), was based upon sharply conflicting evidence, j 
The Mun. Ct. of App. was clearly wrong in substituting its . 
judgment on the facts for that of the lower Court. In addi- j 
tion thereto, the Court construed the sales contract as 
meaning something different from what it clearly said. 
The contract was not ambiguous, and in such a situation 
there is no need or occasion for construction. In reference 
thereto see Machen v. Yost, 54 App. D. C. 261, 296 F 1008. , 


7. The Broker Suffered no Damage From the Failure of 
the Sale 

The broker agreed that the seller would not be required 
to pay any penalty or bonus to release the existing first 
trust.* He* refused to secure its release when notified of 
the necessity for payment of interest to maturity’. The j 
deal as a result of the controversy over this item was not 
consummated. If he had paid the interest, then such in¬ 
terest would have equalized his commission and under i 
such circumstances he would have gained nothing. 

In the case of Weiss v. District Title Company , 76 U. S.j 
App. D. C 1 . 126, 121 F 2nd 900, the title company appar¬ 
ently gave the plaintiff’s money to an unauthorized personj 
who applied it to the reduction of plaintiff’s debt. The| 
Court held: 


| 
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“Regardless of that, the facts clearly show that plain¬ 
tiff sustained no legal injury by the payment. The 
money has been applied in payment of plaintiff’s debt. 
He has had the benefit of the payment as if he had 
made it himself . . . assuming that such technical 
violations of right may have taken place no substan¬ 
tial injury resulted.” 

How can it be said in this case that the broker was in¬ 
jured? 


8. Statements Made by Appellee in an Attempt to Con¬ 
found the Issue 


If the facts are garbled as Appellee in his brief points 
out then the petition granting this Appeal can be regarded 
likewise. Each subdivision of Appellants brief after page 
16 follows arguments in that petition for Appeal; and that 
was the time for Appellee to complain. There is one thing 
certain that Appellee in mentioning that there was no re¬ 
quest by Appellants for findings of fact is out of order for 
they are not required but are mentioned only by Appellee’s 
counsel to try and confuse the issue. There is no law or 
rule of the Municipal Court requiring the Court to make 
findings of fact. Further had Appellee wished to make 
such complaint the time for doing so was when the case 
was brought up in the Municipal Court of Appeals. Ap¬ 
pellee did not prepare a brief nor did he appear through 
his counsel for oral argument at Mun. Ct. of App. Court at 
the second Appeal. Appellants on the contrary prepared 
a brief and appeared through their counsel at that time for 
oral argument. 

Further on page 3 of Appellee’s brief it says,— 

“In this state of the record no question is presented 
for review on this Appeal.” 

Appellants in answer to that statement claim the Appeal 
was presented in conformity to rules governing Appeals 
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and saved their right to appeal. Appellee expresses doubt 
whether questions raised by the assignment of errors had 
been presented to the trial judge. It is not deemed neces¬ 
sary to answer that statement as Apellee taks both sides of 
the*question; first by stating that brief covers too much, 
then by stating there are no questions to decide. 

Findings of the Court are mentioned on page 2 of Ap¬ 
pellants’ brief, and opinion of Municipal Court of Appeals 
on page 31 to 35 of Appendix and the Statement of Pro¬ 
ceedings and Evidence in Appdx. 10 to 12. 

9. Written Contract of Employment Expired Nearly Two 
Months Prior to Time Contract of Sale Was Signed 
by Appellants: Therefore Purchaser Had Been Se -1 
cured Before Contract Was Signed by Appellants; and 
a Promise to Pay Broker on a Past Consideration is 

Void 

i 

It is clear from Appellee’s brief page 7, that purchaser 
was procured before Appellants signed sales contract and 
at that time broker had no written contract of employment 
in force. Appellee did nothing thereafter that resulted in 
any helpful way to complete the sale. In fact the $43.00 
notation written on purchaser's contract the next day was 
detrimental in closing the sale, nor did Appellee bring pur¬ 
chaser and Appellants into agreement as to the terms of 
the contract; nor did Appellee fulfill his obligation as ex-| 
pressed in notation he wrote on back of Appellants con¬ 
tract. 

Appellee brought a signed offer from purchaser with a 
term stated therein in which Appellants promised to pay 
Appellee a commission, but that was after purchaser had 
been procured—after purchaser had agreed to a price 
with terms stated therein. So here on an oral, not a writ¬ 
ten contract of employment, Appellee had performed all 
the services that were beneficial to a sale without any 
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promise in writing and then expected the signing of a 
contract by Appellants to bring Appellee within the law 
by the printed form of sales contract which states as 
follows: 

“The seller agrees to pay to F. A. Tweed Co., the 
said agent, the regular rate of commission fixed by 
the Washington Real Estate Board.” 

To quote from the case of Perkins v. Smith, So App. Div. 
630 N. Y. Supp. 995: 

“A promise by the owner of property to brokers that 
he would accept a certain price for the property and 
would pay the latter a certain percentage of that price 
is unenforceable where everything that was done in 
regard to the offer was done before the promise was 
made and the defendant decided not to accept the 
offer.” 

And further goes on to say,— 

“It will be observed that in this case there was no 
actual benefit from the services performed.” 

There are other cases where a sale was made and still 
with a promise subsequent broker was not entitled to com¬ 
mission such as in Field v. Hamm, 254 Mass. 268, 150 N. 
E. 3. Such subsequent promise to pay for services already 
rendered with no beneficial results to Appellants is what 
happened in this case at bar. 

The contract of employment expired February 24, 1943, 
(App. 13) nearly two months prior to time contract was 
signed on April 18th, 1943. (Appdx. 4) 

1 The procuring of a purchaser was in violation of Act 
of Aug. 25, 1937, C760 (Stat. 45-1408) TTSC Vol. 50, p. 
793 (SubN). 
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CONCLUSION 

We have endeavored to discuss the law and the facts 
herein in a manner to bring out clearly the important as 
well as the salient facts of this case and will rest with 
confidence in this high tribunal. It is submitted that the 
judgment of the lower court should be reversed with in¬ 
structions to enter a judgment for Apellants. 

Respectfully submitted, 

Arthur L. Willcher, 
Investment Building, 
Washington, D. C. 

Attorney for Appellants 




